Appeal No. 1364 - CARMELO RIVERA v. US - 31 January, 1963.

In the Matter of Merchant Mariner's No. Z-1004925
| ssued to: CARVELO RI VERA

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1364
CARMELO RI VERA

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137911-1

By order dated 20 March 1961, an Exami ner of the United States
Coast Guard at Long Beach, California suspended Appellant's seanman
docunents upon finding himguilty of m sconduct. The sole
speci fication found proved alleges that while serving as an
assi stant cook on board the United States SS PRESI DENT HAYES, under
authority of the docunent above described, on 22 May 1960,

Appel  ant wongful |y assaul ted and battered pantrynman Nat han
Edwards with a knife and a | ength of pipe.

At the hearing, Appellant was represented by counsel.
Appel | ant entered a plea of not guilty to the charge and above
speci fication.

The I nvestigating Oficer introduced in evidence a certified
copy of an entry made in the Oficial Logbook; testinonies of the
chief mate, the night cook and baker, and the second cook; various
exhibits, and the deposition of pantryman Edwards.
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I n defense, Appellant offered in evidence various exhibits,
the testinony of a waiter on board the SS PRESI DENT HAYES, and his
own testinony.

At the end of the hearing, the Exam ner rendered the decision
I n which he concluded that the charge and specification had been
proved. The Exam ner then entered an order suspendi ng Appellant's
docunent for a period of three nonths outright plus nine nonths on
twel ve nont hs' probati on.

FI NDI NGS OF FACT

On 22 May 1960 Appell ant was serving as an assi stant cook on
board the SS PRESI DENT HAYES and acting under the authority of his
docunent while the vessel was at sea.

At 0630 of that day the pantryman Edwards cane to the galley
to obtain his usual breakfast supplies. An abusive verbal exchange
bet ween Appell ant and the pantryman foll owed, during the course of
whi ch Appellant threatened the pantryman with bodily harm There
IS evidence in the record which indicates that prior to this tine
both parties had frequently abused each other with vul gar | anguage.
The pantryman left the galley, but returned around 0930 with his
unused breakfast supplies. He placed a netal pot containing prunes
on a table near where Appellant was at work. Appellant objected

and ordered the pantryman to take the prunes to the chill box,
whi ch was | ocated at the end of a passageway sone thirty feet from
the entrance to the galley. Qpposite the door to the chill box

were racks stacked with pipes. An argunent, acconpani ed by an
exchange of vul gar | anguage, ensued i mmedi ately between Appel | ant
and the pantryman. However, the pantryman broke off the argunent
and proceeded to the chill box. As soon as he started along the
passageway Appellant, who had been peeling potatoes with a paring
knife (the blade of which was approxi mately three inches | ong)
followed himinto the chill box where he cut himin the left palm
with the knife and then struck himtwi ce on the left side of his
head with a seven foot |ong copper pipe. Edwards was then
hospitalized for approximtely one nonth as a result of the
injuries inflicted by Appellant.

Appel | ant has no prior record during his eight years at sea.
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BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant urges the followng two grounds for reversal:

"1l. The testinony of Nathan Edwards (the pantryman) was
| nproperly admtted in evidence.

"2. The prior record of said Nathan Edwards was not
consi dered by the Hearing O ficer."

OPI NI ON

The first ground of appeal appears to be a reiteration of the
obj ecti ons made by Appellant during the course of the hearing. The
| nvestigating Oficer introduced into evidence an entry fromthe
O ficial Logbook of the SS PRESI DENT HAYES which reflected in
substance that around 0930 of 22 May 1960 the chief cook notified
the master and chief officer of the vessel that the third pantrynan
Edwar ds had been cut on the left cheek, left ear and hand by
Appel lant. The entry further contained the remarks that while the
pantryman was being treated by the chief mate, the naster went to
the gall ey and apprehended Appellant, and that "imedi ately
thereafter investigation was held in the master's office and the
facts of the case are revealed in the statenents attached.”

Record, Gov. Exhibit No. 3. Appellant objected to the adm ssion of
the entry and the attachnments which consisted of signed statenents
of the witnesses, on the ground that they constituted hearsay

evi dence.

It Is now beyond argunent that the nmaster's entry of an act,
occurrence, or event in the vessel's Oficial Logbook is one nade
in the regular course of the ship's business and thus adm ssible in
evi dence as an exception to the hearsay rule. See 28 U S.C. 1732,
46 C. F.R  137.20-107, Commandant's Appeal Decision Nos. 1068,
1049, 980, 903. The sole limtation established by the above
regulation is that such evidence is not sufficient standing al one
to constitute a prinma facie case unless the entry conplies
substantially with the requirenents set forthin 46 U S C.  702.
Commandant ' s Appeal Decisions Nos. 1133, 1027. This code
section requires the entry to show that Appellant was gi ven an
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opportunity to reply to it and that it contained a statenent to the
effect that either a copy of the entry was given to Appellant or
the entry was read to him The record in the case before ne is
void as to whether or not he was given an opportunity to reply to
it. Therefore, this does not constitute substantial conpliance
wth the statutory requirenents of 46 U S.C. 702. See
Commandant ' s Appeal Decisions Nos. 1068, 1057. It follows that
had the I nvestigating Oficer relied solely on the log entry a
prima facie case agai nst the Appellant woul d not have been
established. However, the suspension of Appellant's docunent by
the Exam ner is supported by other evidence in the record of a
substantial character.

Anmong t he evidence introduced by the Investigating Oficer are
the statenents of two witnesses which were objected to as being
hearsay. The chief mate testified that while he was adm ni steri ng
first aid to the pantryman, Edwards, the latter exclained that he
was struck by Appellant wth a piece of pipe (R 20). The Chief
Cook also testified to a simlar statenent nmade to him by Edwards
after he had stepped between Appellant and Edwards foll owi ng the
altercation (R 64). Since the tine el enent between the assault
and the statenents nade to the wtnesses is al nost negligi ble and
does not suggest any reflection by pantryman Edwards, the

statenents are adm ssi bl e under the res gestae exception to the
hearsay rule. See 32 C. J.S. Evidence 403 et seqg.

The testinony of pantryman Edwards was introduced into
evi dence al so by a way of a deposition taken pursuant to 46 C F. R
137. 20-140. The hearing record indicates that Appellant was
gi ven anpl e opportunity to submt cross interrogatories, but that
he failed to do so. As a matter of fact he raised no objections
when the deposition was introduced in evidence. |In view of this
Appel l ant may not now raise further objections to the deposition,
since such objections are deened to have been wai ved.

Appel | ant' s second ground of appeal suggests that the hearing
exam ner did not take into consideration pantryman Edward's prior
record. Appellant makes a reference on page 19 of the Record to
the effect that there nmay exist a "prior felony conviction" of
Edwards. It is fundanental in our law that a witness may be
| npeached and his credibility attacked by proof of conviction of a
crime. This crinme is usually in the nature of a felony or

file://l/hgsms-lawdb/users/K nowledgeM anagementD...20& %20R%201279%20-%201478/1364%20-%20RIVERA .htm (4 of 5) [02/10/2011 11:19:55 AM]


file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D10389.htm
file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D10378.htm

Appeal No. 1364 - CARMELO RIVERA v. US - 31 January, 1963.

m sdeneanor involving noral turpitude. It is also wuniversally
accepted that such conviction nust be either shown by actual proof
or brought out during cross-exam nation. See generally 98 C. J.S.
Wtnesses 507 et seq. Appellant failed to submt
cross-interrogatories to Edwards or to introduce any concrete

evi dence showing a prior felony conviction of Edwards.
Consequently he has failed to sustain the burden of attacking the
testinony of pantryman Edwards.

| therefore agree with the Exam ner's conclusions that the
charge and specification have been proved by substantial evidence.
| note, however, that the order of suspension inposed is extrenely
| enient for this serious offense.

ORDER

The Order of the Exam ner dated 20 March 1961 at Long Beach,
California is AFFI RVED.

E.J. Rol and
Admral, United States Coast Guard
Conmmandant

Si gned at Washington, D. C, this 31st day of January 1963.

**x*xx  END OF DECI SION NO. 1364 ****=*
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