Appea No. 1338 - Mario H. Rechany v. US - 6 September, 1962.

In the Matter of Merchant Mariner's Docunent No. Z-254110 and all
ot her Seanan Docunents
| ssued to: Mario H Rechany

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1338
Mari o H Rechany

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 14 April 1961, an Exami ner of the United States
Coast Guard at New York, New York suspended Appellant's seanan
docunents upon finding himguilty of m sconduct. The specification
found proved alleges that while serving as Tourist C ass Assistant
Purser on board the United States SS | NDEPENDENCE under authority
of the docunent above descri bed, Appellant did:

"*** on or about 0200 on 10 August 1960, while said vessel was
at sea, wongfully open wth a pass key, the door to passenger
stateroom no. 525, then occupied by a wonan passenger, Ms.
Juanita G Pierre."

A second specification charging that Appellant entered the
stateroom on that occasion was di sm ssed by the Exam ner.

At the hearing Appellant, represented by counsel, entered a
plea of not guilty to the charge and each specification.

file://l/hgsms-lawdb/users/K nowledgeM anagement...& %20R%201279%20-%201478/1338%20-%20RECHANY .htm (1 of 5) [02/10/2011 11:19:48 AM]



Appea No. 1338 - Mario H. Rechany v. US - 6 September, 1962.

The I nvestigating Oficer introduced in evidence testinony of
a nunber of w tnesses.

I n defense, Appellant offered in evidence testinony of several
W tnesses and testified on his won behal f.

At the end of the hearing, the Exam ner rendered the decision
i n which he concluded that the charge and one specification had
been proved. The Exam ner then entered an order suspending all
docunents, issued to Appellant, for a period of one nonth not to be
effective wunless a further charge was proved against himwthin a
peri od of six nonths.

FI NDI NGS OF FACTS

The person charged was aboard the SS | NDEPENDENCE as Seni or
Assi stant Purser by authority of his aforesaid docunent. At 2230
on the evening of 9 August 1960, he joined a party of
Spani sh- speaki ng people in one of the ship's | ounges (Appellant,
R 160). Shortly thereafter, he requested and obtai ned perm ssion
fromthose present to invite a Spanish speaki ng wonan, Ms. Juanita
G Pierre, whomhe knew to be roomng alone, to join them
Accordingly, the Person Charged |eft the group about 2300 and went
to Ms. Pierre's stateroom

Appel | ant knocked at the door and there was no answer. After
knocki ng a second tine, he heard noises. Appellant knocked a third
time and then heard a sound |ike a door closing. Thereupon,
Appel | ant unl ocked the door with his passkey and opened the door to
the extent of his right arm Appellant saw that Ms. Pierre was in
bed (R 177) and invited her to the party. Wen she declined the
i nvitation, Appellant closed the door and rejoined the party.

It was |ater |earned that another crewran was inside the room
and conceal ed hinself in the clothing closet upon hearing soneone
knock at the door. The crewran inside the roomtestified at the
hearing as did the wonan by deposition, both as Governnent
W t nesses. The Exam ner disregarded the testinony of both w tnesses
when it was disclosed that the crewman, after testifying in New
York, went to California and discussed his testinony with Ms.
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Pierre prior to her deposition, notw thstanding the Exam ner's
I nstruction to discuss his testinony with noone.

BASES OF APPEAL

1. The decision is contrary to the weight of the evidence.
This was a proper exercise of judgnent by Appellant and not a noral
| Ssue.

2. The testinony of the woman and her visitor was so
perneated with fraud and perjury as to render the entire proceedi ng
nul | and voi d.

3. The defense has shown that Appellant's conduct was not
wr ongf ul because he opened the door to determ ne whether Ms.
Pierre was safe.

4. The Exam ner's finding that the incident took place at
2300 rather than at 0200 as stated in the specification is another
I ndi cation of the erroneous and unfair way of handling this matter.

Pr evi ous record: none.

APPEARANCE: Messrs. Zwerling & Zwerling, 160 Broadway, New York
38, N Y. Irving Zwerling, Esq., of Counsel.

OPI NI ON

The above findings of fact concerning the alleged offense are
supported by Appellant's testinony. Since he states that the
I nci dent occurred about 2300 on 9 August 1960 (R 160, 161), | fail
to see any indication of error or unfairness in findings which
deviate fromthe specification in this respect.

The Exam ner adequately di sposed of the matter pertaining to
the testinony given by Ms. Pierre and the seaman in her stateroom
at the tinme of this incident.

The primary issue is whether Appellant acted "wongfully" in
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t hat he opened the door to invite Ms. Pierre to a party or whether
his conduct was justified because of concern for her safety. Based
on Appellant's own testinony, the latter factor was given
secondary, if any, consideration when he opened the door to the
stateroom (R 208, 213). This testinony given on cross-exam nation
casts strong doubt on the accuracy of Appellant's testinony that he
first asked Ms. Pierre if she was "all right" (R 165). In
further support of the conclusion that Appellant's primry notive
was to issue a social invitation, his testinony shows that his

cl ai med concern for the woman's health or safety was not nentioned
when he discussed the matter with Ms. Pierre (R 178-9), the Staff
Captain (R 176), the Chief Purser (R 176), or in a witten
statenent given to the Staff Captain (R 202, 203). It was not
until the hearing that this reason for opening the door was given.

It is ny opinion that the record contains other substanti al
evidence, in addition to Appellant's testinony, that Appellant was
notivated by the desire to invite Ms. Pierre to the Party. This
was not a legitimate purpose for which to use a passkey to open a
passenger's stateroomdoor. Hearing sone indefinite noises and a
sound |i ke a door closing did not constitute an energency which
justified the opening of the door. |If Appellant had sincerely felt
otherwise, it is unlikely that he would not have done nore than
remain at the door when Ms. Pierre appeared to be "(Appellant, R
166) .

No el enent of noral turpitude is considered to be involved in
this case.

ORDER

The order of the Exam ner dated at New York, New York, on 14
April 1961, is AFFI RVED.

E. J. ROLAND
Admral, United States Coast Guard
Commandant

Si gned at Washington, D. C, this 6th day of Septenber 1962.

*xxxx  END OF DECI SION NO. 1338 ****=*
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