Appeal No. 1278 - HERBERT F. KENYON v. US - 27 December, 1961.

In the Matter of Merchant Mariner's Docunent No. Z-41658-D1 and all
ot her Seanan Docunents
| ssued to: HERBERT F. KENYON

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1278
HERBERT F. KENYON

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 6 Septenber 1960, an Exam ner of the United
States Coast Guard at San Francisco, California suspended
Appel | ant' s seaman docunents for two nonths on six nonths probation
upon finding himguilty of negligence. The specification, as found
proved, alleges that while serving as Chief Engineer on board the
USNS SAPPA CREEK under authority of the |icense above described, on
26 May and from 12 through 18 July 1957 (except the nights of 13-14
and 17-18 July), Appellant negligently failed to nmaintain proper
order, routine and discipline, and failed to nmaintain a proper
conpl enent of personnel in the engine roomwhile the ship was at
Sasebo, Japan.

At the hearing, Appellant was represented by counsel.
Appel | ant entered a plea of not guilty to the charge and each
specification. The other specifications were found not proved by
t he Exam ner after presentation of evidence by both parties.
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On appeal, a brief and oral argunent were presented by Julius
J. Rosen, Esquire, of New York City, appearing for Appellant.

OPI NI ON

There is jurisdiction to precede in this case involving a
contract operated USNS vessel where nenbers of the crew were
required to sign Shipping Articles. This issue has been resol ved
by prior decisions on appeal.

It is ny opinion that the evidence is not sufficient to
sustain the Exam ner's finding that Appellant was guilty as
I ndi cat ed above.

I n support of this finding, the Exam ner refers to the engine
room | ogbooks concerning three four-hour watches and testinony by
oil er Lee, by deposition, that no |licensed officer was on watch in
the engine roomfrom 12 through 18 July. This testinony by Lee is
specifically discredited by the testinony of the Master and
Appel | ant (whose testinony the Exam ner accepted as "consistent and
convincing"), and is generally discredited as to various other
poi nts by additional w tnesses.

The evidence clearly shows that, from12 to 18 July, Appellant
and his Junior Third Assistant Hyde, who was usually drunk, were
the only engineering officers on board due to the issuance of
nunmer ous nedi cal certificates by the Master. Appellant's testinony
was that he was on board and periodically visited the engine room
t hroughout this tinme. This is considered adequate to absol ve
Appel  ant from negligence in view of the shortage of personnel
t hrough no fault of his own.

The allegations of failing to maintain order, routine and
di sci pline do not constitute a basis for a conclusion of negligence
because they are not proved by substantial evidence. These issues
are only generally referred to in the record and in the Examner's
deci sion except to the extent that they are related to the
personnel shortage resulting fromthe nunber of nedical
certificates issued by the Master.

The finding as to Appellant's negligence is reversed; the
charge and specification are di sm ssed.
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ORDER

The order of the Exam ner dated at San Francisco, California,
on 6 Septenber 1960, is VACATED.

J. A Hrshfield
Vice Admral, United States Coast CGuard
Acting Comrandant

Si gned at Washington, D. C, this 27th day of Decenber 1961.
***x%  END OF DECI SION NO. 1278 *****
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