Appea No. 1259 - ALBERT KEERSON v. US - 22 August, 1961.

In the Matter of License No. 233987 Merchant Mariner's Docunent No.
and all other Seaman Docunents
| ssued to: ALBERT KEERSON

DECI SI ON OF THE COMIVANDANT
UNI TED STATES COAST GUARD

1259
ALBERT KEERSON

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137.11-1.

By order dated 9 Novenber 1959, an Exam ner of the United
St at es Coast Guard at New York, New York suspended Appellant's
seaman docunents upon finding himguilty of negligence. The two
speci fications found proved all ege that while serving as Master on
board the United States SS ANNE QUI NN under authority of the
| i cense above described, on or about 24 March 1959, Appell ant
contributed to a collision between his vessel and the Swedi sh notor
vessel FLAM NGO by navigating the ANNE QUI NN at an i nmoderate speed
under conditions of fog and restricted visibility; and by failing
to stop the engines of the ANNE QUI NN upon hearing the fog signal
of a vessel forward of the beam of the ANNE QUI NN, the position of
the other vessel not having been ascertai ned.

At the hearing, Appellant was represented by counsel of his
own choice. Appellant entered a plea of not guilty to the charge
and each specification.

The I nvestigating Oficer introduced in evidence the testinony
of the Second Mate, Second Assistant Engi neer, two | ookouts and the
hel msnan at the tinme of collision. The testinony of the latter
three was taken by oral deposition. Nunerous docunentary exhibits
were introduced by both parties.

Appel lant testified in his defense. He stated that he was on
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the bridge at all critical tines while navigating the ship in
patchy fog; he first becane aware of the fog signal of another
vessel when he heard it abeamto port at 1416 and reduced speed to
one-hal f ahead or 3 knots over the ground; the engi nes were stopped
a mnute |ater when Appellant heard the fog signal a second tineg;
the engi nes were going astern one mnute before the collision and
about half a m nute before Appellant saw the Flam ngo 3 to 4 points
on the port bow, the QUI NN was stopped when she was struck by the
ot her vessel.

At the end of the hearing, the Exam ner rendered the decision
i n which he concluded that the charge and two specifications had
been proved. The Exami ner then entered an order suspendi ng al
docunents, issued to Appellant, for a period of three nonths
outright plus three nonths on twel ve nont hs' probation.

FI NDI NGS OF FACT

On a voyage including 24 March 1959, Appellant was serving as
Master on board the United States SS ANNE QUI NN and acting under
authority of his license when his ship collided with the Swedi sh
notor vessel FLAM NGO in the North Sea off the coast of
Net herl ands. The collision occurred at 1419 in dense fog which
limted visibility to not nore than 750 feet. The bow of the QUI NN
penetrated the starboard side of the FLAM NGO aft of the anchor.
There were no personnel injuries or lives lost. The casualty was
not caused by any material failure. Danmage to the QU NN anounted
to approxi mately $20, 000.

The ANNE QU NN is a Liberty-type vessel, 418 feet in length
and 7255 gross tons. She was navigating on easterly courses in the
North Sea en route from Houston, Texas to Hanburg, Germany with a
full cargo of wheat. Her naxi num speed when | oaded is 10 knots at
60 RPM (R 67, 142). The ship was not equi pped wth radar

There is no evidence in the record concerning the
characteristics or navigation of the FLAM NGO. There were
i ndi cations that she was equi pped with radar and not |oaded. The
FLAM NGO was first sighted while on a port to starboard crossing
relative to the bow of the QUI NN

Due to dense fog, the QU NN anchored off the coast of
Net her| ands on the night of 23-24 March. She got under way on
course 065 degrees true and gyro at 1003 on 24 March.

The Second Mate had the 1200 to 1600 watch. Throughout his
wat ch until the tinme of collision, the ship was proceeding in
dense, and at tines, patchy fog. Fog signals were sounded by the
QU NN at intervals of one mnute or |less. Lookouts were posted on
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the bow and on the flying bridge. Appellant was on the bridge at
all tinmes after 1200. He was either in the pilothouse on a w ng of
the bridge between 1412 and 1419. The wind was easterly, force 3
(7 to 10 knots) and the ship was running agai nst a 2-knot current.

At 1300, speed was increased to full ahead and standby was
rung up on the telegraph. The ship averaged 52 RPMs fromthis tine
until speed was reduced. This resulted in full ahead speed of nore
than 8 knots through the water (R 152). At 1400, able seaman
Chester relieved the hel msman and obeyed Appellant's order to
change course to 075 degrees true. At 1412, Borkunriff Light
Vessel was passed abeamto starboard at a distance of one nmile
Thi s Light Vessel has a very distinct fog signal which could not be
m staken for a fog signal from another vessel (R 183-4). Course
was changed to 085 true at this tine.

At 1414, the Second Mate heard a ship's fog signal which
seenmed to cone fromoff the starboard bow and reported this to
Appellant. He too no action to alter speed. Shortly thereafter,
the Second Mate reported hearing a fog signal on the starboard bow
and told Appellant that it was "pretty [or very] close" (R 12,58;
Chester pp. 13,17). The two | ookouts al so reported hearing fog
signals either off the starboard or port bow. At 1416, Appell ant
heard a fog signal to port. He ordered half speed ahead and hard
right rudder. At 1417, Appellant gave an order to stop the
engi nes. The Second Mate was operating the tel egraph in the
wheel house and he relayed the order to the engine room The
hel msman conpl ai ned that he was having difficulty steering the ship
(R 170). At 1419, Appellant ordered full astern less than half a
m nute before the FLAM NGO cane into sight on the port bow.  Sone
30 seconds after the other ship could be seen, the collision
occurred (R 33, 160). The QU NN was still maki ng headway through
t he water when her bow struck the starboard side of the FLAM NGO
Appel | ant ordered the engi nes stopped at the tinme of inpact.

As the QUINN continued to nove ahead, the FLAM NGO canme down
the port side of the QU NN and damaged the port w ng of her bridge.
At 1420, Appellant ordered full ahead and left full rudder in an
attenpt to swing the stern of the QU NN away fromthe FLAM NGO At
1420 1/2, the engines were stopped and ordered full astern at 1424.
Engi nes were stopped at 1426 when the QU NN anchored with the Light
Vessel bearing 201 degrees at a distance of one mle. The ship was
then about 7/10 of a mle east of her position abeam of the Light
Vessel. The QUI NN got under was at 1616 and proceeded to Hanburg.

Appel  ant has no prior record of negligence or m sconduct.

BASES OF APPEAL
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Thi s appeal has been taken fromthe order inposed by the
Exam ner. It is contended that:

Point I. The decision of the Examiner is not based on all the
evi dence. The Exam ner ignored the testinony of the Second
Assi stant Engi neer who testified that the QU NN was not naking full
speed of 10 knots (60 RPM and that she was going astern at the
time of collision.

Point 1l1. The Exam ner erred in accepting the testinony of
the Second Mate that the speed of the QU NN was 8 knots at the tine
of 1 npact rather than finding that she was nmaking sternway as is
i ndi cated by the speed changes ordered and the short distance the
QUI NN anchored from her position abeamthe Light Vessel at 1412.
(Conput ati ons based on the engine room | ogbook show that the ship's
speed over the ground was 5.53 knots at 1416 all owi ng of an 8%
positive engine slip and a two-knot current.) The Second Mate's
testinony is also incredible because of other inconsistencies
i ncluding the statenent that he heard the FLAM NGO s fog signal on
the starboard bow when she was off the port bow, and his testinony,
contrary to Appellant's and the hel nsman's, that the pilothouse
W ndows were open.

Point I1l. The w tnesses agai nst Appellant were prejudiced.
The Second Mate indicated this attitude by refusing to give
Appel l ant a statenent concerning the collision. Appellant had
di scharged the Second Mate from anot her ship for neglect of duty.
The two | ookouts were | ogged one day's pay each for inability to
performtheir duties in Hanmburg.

In conclusion, it is respectfully submtted that the decision
of the Exam ner should be reversed. The report of damage to the
QUI NN shows that she was struck by the FLAM NGO, Appel | ant was
concerned about the possibility of drifting down on the Borkunriff
Li ght Vessel if he stopped the engines at 1416.

APPEARANCE on appeal : Harol d, Luca, Persky and Mbzer of New
York City by Robert J. Mzer, Esquire, of
Counsel .
OPI NI ON

It is my opinion that the evidence in the record clearly
supports the allegations contained in the two specifications and
that the order inposed by the Exam ner is justified by these
of fenses. The specifications are based on the wording in Rule 16
of the International Rules of the Road (33U.S.C. 145n) which is
strictly enforced by the courts. This rule requires a vessel to go
at a noderate speed in fog (first specification) and to stop her
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engi nes upon hearing, apparently forward of the beam the fog
signal of a vessel the position of which is not ascertai ned (second
speci fication).

The Exam ner's findings have been nodified to agree with sone
of the points raised on appeal. The above findings of fact state
that, between 1412 and the collision, Appellant was in the
pi | ot house or on a bridge wng and not in his officer at 1414; the
range of visibility was not nore than 750 feet rather than limted
to 250 feet; the collision was a mnute |later than 1418. The
reasons for these changes follow.

The Master testified that he renai ned on the bridge between
1412 and the collision. The hel nsman, Chester, stated that he did
not notice the Master |eave the vicinity of the pilothouse
(deposition p. 31). Contrary to the testinony of the Second Mate,
the Master testified that he had eaten before this tine.

Al t hough Appel |l ant and the Second Assistant testified that the
maxi mum speed t hrough the water under favorable conditions while
| oaded was 10 knots at 60 RPM (R 67, 142), appellant also stated
that the propeller averaged 52 RPM after full ahead was ordered at
1300. This is corroborated to some extent by the engine room
| ogbook and the conputations submtted on appeal. But the
testinony of these two witnesses also inplies that the 10 knot
speed referred to includes an all owance for engine slip. Hence,
before the speed was reduced to one-half ahead at 1416, the
theoretical speed through the water was 8. 66 knots except for a
slight reduction caused by the 7 to 10 knot easterly w nd.

Appel l ant estimated that he sighted the FLAM NQ&O at a di stance
of up to half a mle (R 196) in a patchy fog (R 157). But he also
testified, in agreenment with the Second Mate, that the other ship
was seen only about one-half mnute before the collision
(R 33,0160). The testinony of the other witnesses was that the fog
was dense and only one of them agreed with Appellant that it was
pat chy. This was the flying bridge | ookout who stated that he saw
the ship at a distance of 1 to 2 ship lengths (Marshall p. 5). The
bow | ookout indicated that the FLAM NGO was very cl ose when seen;
the Second Mate said it was about 250 feet (R 57); and the
hel msnman estimated the visibility at 150 feet (Chester p. 4).
Considering all the evidence on this point and the fact that
observation of the FLAM NGO at 750 feet and one-half mnute before
the collision would nmean that the closing rate of speed was 15
knots, it is nmy opinion that the distance of visibility was not
nore than 750 feet.

Consi dering the testinony that the engi nes had been goi ng
aster about a mnute and were stopped i Mmedi ately after the
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collision, the entries in the engine roombell book seem nore
convincing than those in the bridge bell book. The forner

i ndi cates that "full astern"” was ordered at 1419 and "stop"” at 1419
1/2. The bridge bell has "full astern" at 1418 and "stop" at 1420.
Hence, | agree with Appellant that the evidence indicates the
collision occurred at 1419.

FI RST SPECI FI CATI ON

The issue of inmopderate speed is often determ ned on the basis
of whether or not the ship is able to stop dead in the water within
one-half the distance of visibility or before colliding with

anot her vessel. Commandant's Appeal Decision No. 955 and cases

cited therein. It is clear that this elenment is to be judged with
reference to speed through the water and not over the ground.

Angl o- Saxon Petroleum Co. v. United States (C A 2, 1955), 224

F 2d 86; Commandant's Appeal Decision Nos. 955, 989 and cases
cited. Hence, the relevant speed of the QU NN was at | east 8 knots
until 1416 or 3 mnutes before the accident. The adverse effect of
the current which decreased the speed over the ground is not

rel evant. Although the engi ne speed was one-half ahead for 1

m nute and the engines were stopped for 2 mnutes after 1416, the
testinony of all the w tnesses, except Appellant and the Second
Assi stant Engi neer, was that the QU NN was not stopped at the tine
of the collision. Three of themtestified that the QU NN struck
the FLAM NGO and the other witness sinply states "they hit." The
Second Assistant testified that he had no personal know edge as to
the time of the collision.

The Exam ner rejected Appellant's testinony that the QU NN s
speed t hrough the water was stopped prior to contact and that his
ship was struck by the FLAMNGO. | agree wth the Exam ner and do
not consider it necessary to attenpt to determ ne the speed of the
Qui nn when she hit the FLAM NGO  The report of danage to the
QUI NN, submtted on appeal, does not persuade nme to reach a
different conclusion. It is nmy opinion that in visibility limted
to 750 feet the speed of 8 knots was excessive and that the QU NN s
speed continued to be inmoderate up to the tine of collision since
she could not do her part to avoid the collision by stopping dead
in the water even though the engines were ordered full astern
bef ore the FLAM NGO was si ght ed.

The fact that the QU NN anchored at 1426 only 7/10 of a mle
beyond her position abeamthe Light Vessel at 1412 does not
convince ne that the above conclusion is wong. An average speed
of 8 knots through the water (6 knots over the ground with a 2-knot
adverse current) between 1412 and 1419 woul d have carried the ship
to this anchorage | ocation. Upon anchoring, the QU NN probably was
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not | ocated farther east than the point of collision because the
engi nes were going astern or stopped except for the half a mnute
when they were goi ng ahead agai nst the current.

SECOND SPECI FI CATI ON

It has been stated repeatedly that the command to stop the
vessel's engines is inperative when the condition described in the
above referred to Rule 16 confront the navigator. See

Commandant' s Appeal Decision No. 1078 and numerous authorities
acted therein.

Appel l ant testified that no fog signal were reported to him
prior to when he heard a fog signal "abeanmt to port at 1416; and
that he did not stop the engi nes then because he was afraid of
drifting dowmn on the Borkunriff Light Vessel. The latter factor
woul d not justify Appellant's failure to stop the engines if fog
signal s "apparently forward of her beam were reported to him The
inability to maintain steerageway is not an adequate excuse for

failing to stop the engines. Anglo-Saxon Petroleum Co. v. United States,

Commandant ' s Appeal Decision No. 898. Furthernore, there was

no i medi at e danger of running into the Light Vessel approximtely
a mle away.

Agai nst the testinony of Appellant is that of the two | ookouts
and the Second Mate that fog signals of another vessel, or other
vessel s, than the Light Vessel were reported having been heard off
the starboard or port bow prior to 1416. The hel nsnan corroborated
the Second Mate's testinony that he told Appellant a fog signal on
the starboard bow was "pretty close” or "very close" (R 12, 58;
Chester pp. 13, 17). The evidence indicates that this signal and
ot hers reported by the | ookouts were bei ng sounded by the FLAM NGO
, al though she was off the port bow of the QU NN. Appellant pointed
out that the wind distorted the direction fromwhich a fog signa
appeared to be comng (R 158). He also made is clear that the
signal fromthe Light Vessel could no be m staken for the fog
signal of a ship under way (R 183-4).

For these reasons, it is ny opinion that Appellant was
required to have stopped the engines i medi ately after receiving
the first report fromthe Second Mate at 1414.

In view of the strong corroboration of the Second Mate's
testinony on several inportant issued, | amnot inclined to reject
his entire testinony because sone of it is inconsistent with
matters well supported by other evidence in the record. The clains
of prejudiced testinony by the Second Mate and other w tnesses is
not supported by sufficient evidence in the record to reject the
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Exam ner's findings as to the credibility of the witnesses. This
evi dence was available to the Exam ner in his evaluation of the
t esti nmony.

CONCLUSI ON

Appellant is guilty as alleged. Hi's testinony is unrealistic
to sone extent in the face of the testinony of the other w tnesses
and information obtained fromthe | ogbooks. The QU NN was
proceeding at a speed in dense fog which prevented Appellant from
seeing the FLAMNGO in tinme to stop and avoid colliding with her.
It is concluded that the i mobderate speed of the QU NN and the
failure of Appellant to stop her engi nes when required to do so
contributed to the collision with the FLAM NGO

ORDER

The order of the Exam ner dated at New York, New York, on 9
Novenber 1959, is AFFI RVED.

A. C. R chnond
Admral, United States Coast Cuard
Commuandant

Si gned at Washington, D. C., this 22nd day of August 1961.
***x*xx  END OF DECI SI ON NO. 1259 ****x*
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