Appeal No. 1199 - JOSEPH LUTZ v. US - 31 October, 1960.

In the Matter of Merchant Mariner's Docunent No. Z-885097 and all
ot her Seanan Docunents
| ssued to: JOSEPH LUTZ

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1199
JOSEPH LUTZ

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 5 May 1959, an Exam ner of the United States
Coast Guard at New York, New York directed an adnonition agai nst
Appel | ant upon finding himaguilty of m sconduct. The specification
found proved alleges that while serving as a bedroom steward on
board the United States SS | NDEPENDENCE under authority of the
docunent above descri bed, on or about 2 February 1959, Appell ant
assaul ted and battered second steward Brown.

At the hearing, Appellant was represented by counsel of his
own choice. Appellant entered a plea of not guilty to the charge
and specification.

The I nvestigating Oficer introduced in evidence a | ogbook
entry, the testinony of the second steward and that of the ship's
chi ef butcher who wi tnessed the incident fromthe dock.

I n defense, Appellant offered in evidence his testinony and
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that of several other crew nenbers. Two of themtestified that

t hey saw Appell ant and the second steward together near the gangway
but saw no pushing by either. Appellant testified that, possibly,
he hit the second steward' s shoul der when Appellant threw up his
hands in defense after the second steward pushed Appell ant.

At the end of the hearing, the Exam ner rendered the decision
I n which he concluded that the charge and specification had been
proved.

FI NDI NGS OF FACT

On 2 February 1959, Appellant was serving as a bedroom steward
on board the United States SS | NDEPENDENCE and acti ng under
authority of his Merchant Mariner's Docunent No. Z-885097 while the
ship was noored at a dock in the port of Santa Cruz, Canary
| sl ands.

At 1815 on this date, Appellant approached second steward
Brown at the gangway, addressed a joking remark to him and
pl ayfully pushed hi mw thout nmuch force. The second steward
angrily pushed Appell ant away and an argunent foll owed between the
two seanen. The second steward, an elderly man, was not injured.

Appel | ant has no prior record.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is urged that the evidence does not justify the
finding that Appellant assaulted and battered second steward Brown.
The latter |lied when he testified that he was shoved violently by
Appel l ant. The Exam ner did not accept Brown's testinony that he
was shoved so hard as to injure him An adnonition on Appellant's
prior unblem shed thirty-year record i s not warranted.

As a result of the ten nonths delay in receiving the hearing
transcript, Appellant was prejudiced in |ocating witnesses to prove
t hat Appellant, at nost, nerely placed his hand on Brown's shoul der
in a friendly gesture rather than as a vicious assault.
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APPEARANCE: Zwerling and Zwerling of New York Cty by Irving
Zwerling, Esquire, of Counsel.

OPI NI ON

As contended on appeal, the Exam ner did not accept Brown's
testinony that he was given a hard shove by Appellant and i njured.
Nevert hel ess, the Exam ner stated that he was convinced by the
testinmony of the ship's butcher that Appellant was guilty of
pl aci ng his hands on Brown and pushing him Regardless of the
pl ayful intentions of Appellant, this constituted a techni cal
assault and battery upon the second steward who was Appellant's

superior on the ship. See 5 Corpus Juris, Assault and Battery,
sec. 224.

In view of Appellant's prior unblem shed record for may years
this technical offense will be dismssed in order to maintain his
cl ear record.

ORDER

The charge, specification, finding, and order of the Exam ner
dated at New York, New York, on 5 May 1959, are DI SM SSED and
VACATED.

A. C. R chnond
Admral, United States Coast Guard
Conmandant

Dat ed at Washington, D. C, this 31st day of October 1960.

*x*xxx  END OF DECI SION NO. 1199 ****=*
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