Appeal No. 1197 - JAMESE. DILLON v. US - 20 October, 1960.

In the Matter of License No. 183442 and all other Seaman Docunents
| ssued to: JAMES E. DI LLON

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1197
JAVES E. DI LLON

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 6 August 1959, an Exami ner of the United States
Coast Guard at San Francisco, California suspended Appellant's
seaman docunents upon finding himaguilty of negligence. The single
speci fication found proved all eges that while serving as Master on
board the United States SS ALASKA BEAR under authority of the
| i cense above described, on 4 January 1958, Appellant negligently
suffered his vessel to ground while standing off the port of
Kunsan, Korea. Two other specifications preferred against the
Appel | ant were found not proved by the Exam ner.

At the beginning of the hearing, Appellant was given a full
expl anation of the nature of the proceedings, the rights to which
he was entitled and the possible results of the hearing. Appellant
was represented by counsel of his own choice. He entered a plea of
not guilty to the charge and specifications.

The I nvestigating Oficer made an openi ng statenent, foll ow ng
whi ch he offered in evidence the testinony of sone twelve w tnesses
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and twenty-one exhibits. |In defense, Appellant presented the
testinmony of an additional thirteen witnesses and fourteen
exhibits. The Appellant also testified in his own behal f.

At the conclusion of the hearing the Exam ner announced his
deci sion dism ssing two specifications and finding the renaining
speci fication and charge proved. An order was entered suspendi ng
al | docunents issued to Appellant for a period of two nonths on
t wel ve nont hs' probati on.

FI NDI NGS OF FACT

On 4 January 1958 Appel |l ant was serving as Master on board the
United States SS ALASKA BEAR and acting under the authority of his
Li cense No. 183442 while the ship was standing off the port of
Kunsan, Korea. The ALASKA BEAR is a C2 Victory ship which at the
time was carrying about 3500 tons of cargo and drawi ng about 18-1/2
feet forward and 21 feet aft.

Shortly after nine thirty on the norning of 4 January 1958 the
ALASKA BEAR arrived at a position about five mles west of the
entrance to Kunsan harbor. This harbor is known to be a difficult
one to enter since it is forned by the Kum Ri ver which brings down
| arge quantities of silt creating constantly shifting sand bars off
t he harbor entrance. It is necessary to take a pilot before
entering and the ALASKA BEAR had nmade arrangenents to do so on this
occasion. Wile waiting for the pilot vessel, the ship steaned on
various courses and speeds off the harbor entrance, generally
runni ng northeasterly for two to three mles and then turning and
running toward the south. Appellant was on the bridge and in
charge of the navigation of the vessel. Also on the bridge were
the hel nmsman and the junior third nate, who was taking bearings and
plotting the position of the shinp.

Shortly after ten o' clock while the vessel was steamng on its
southerly leg at full speed in the vicinity of the pilot station,
the watch officer felt the ship vibrating as if it were getting
i nto shoal water. He warned the Appellant of this and the ship was
brought around on hard right rudder. During the turn a severe jolt
was felt on the vessel as the ALASKA BEAR touched bottom
nmonentarily. This grounding resulted in sone slight damage in the
engi ne room and nore extensive bottom and internal damage in the
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way of nunber two and three hol ds.

After this nonmentary grounding, which did not dimnish the
speed of the ship, the Appellant increased speed to energency full
and the vessel continued in her turn to seaward. Thereafter she
proceeded to an anchor age.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is based on the contention that the decision has no
basis in fact and is not supported by substantial evidence. It is
urged that even if the ALASKA BEAR did ground as alleged, there is
nothing in the record to support the charge that such groundi ng was
the result of negligence of the Appellant.

APPEARANCE: Sefton & Gartland of San Francisco, California, by
Eugene L. Grtland, Esquire, of Counsel

OPI NI ON

The first question raised by the appeal is whether there is
substantial evidence to support the conclusion of the Exam ner that
t he ALASKA BEAR grounded nonentarily off Kunsan, Korea on the
norning of 4 January 1958. |If there is, the renmaining question is
whet her this grounding was due to negligence of the Appellant.

The evidence on the first question is of two kinds. First,
there is the evidence relating to what occurred on the ship itself
at the tinme of the grounding. Second, there is the evidence
concerni ng the damage found on the ship when it was in drydock in
1959. The Exam ner considered that the evidence of the condition
of the vessel's hull as it appeared when in drydock was not by
itself sufficient to prove that the ship had grounded. M reading
of the record however |eads ne to the conclusion that evidence is
entitled to nore weight that the Exam ner gave it. The record
contains a great deal of testinony as to the actual damage. There
Is little conflict in this testinony except as to the condition of
the paint on the bottom The record al so contains considerable
opi nion testinony and theories as to whether or not the damage
coul d have been caused by a grounding. And here the evidence is in
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conflict. It could be noted that of the three well-qualified

W t nesses who expressed a definite opinion, the two who felt that
t he damage was caused by a groundi ng had personally inspected the
ship while it was in drydock. On the other hand, the w tness for
Appel l ant who testified that the danage probably could not have
been caused by groundi ng had not had the opportunity to actually
| nspect the ship.

My conclusion is that the damage was probably caused by a
grounding. This is based on the extent and nature of the damage,
its location, and the opinions of the witnesses who inspected the
ship while it was in drydock. M conclusion is also based on the
evi dence that since the incident in Korea the vessel had not
suffered any other casualties capable of causing the danage found.
Also | have considered the evidence of the weather and sea
condi tions at Kunsan on 4 January and have concl uded that the
damage to the ship was considerably nore likely to have been caused
by a groundi ng than by pounding of the ship into the sea.

As to the evidence concerni ng what happened aboard the ALASKA
BEAR on the norning of 4 January 1958 there is considerable
conflict. A great deal of it was no doubt caused by the fact that
the testinony was given over a year after the event and that all
the witnesses had nmade many trips to sea in the intervening tine.

The chief wtness for the governnent was the junior third mate
who had the watch that norning. He testified that after the ship
made arrival at Kunsan it was steamng in the general vicinity of
the pilot station under the direction of the Appellant. The mate
testified that he was taking bearings and plotting them Just
after ten o' clock while the ship was steam ng on a southerly course
he felt the ship start to vibrate as if it were getting into
shal | ow water and he said sonething to the nmaster to the effect of
"We better get the hell out of here on a hard right". He testified
that he and the master ordered hard right rudder sinultaneously,
and that the engi ne-order tel egraph was put on energency full
ahead. During the turn he felt the sea hit the side of the ship
and he also felt the ship bunp twice on the bottom Two of the
ship's engineers testified to feeling a severe jolt at this sane
time which was |logged in the engine roomlog. The second mate who
was in his roomalso testified to feeling the jolt and rushing to
the bridge. He heard the junior third mate sayi ng sonet hi ng about
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a log entry and the Appellant replying that the sea had hit the
ship. These three witnesses testified that it was their opinion
that the ship had touched bottom

The Appel |l ant agreed that the ship had made a turn to
starboard on a hard right rudder and that the engi nes were put on
energency full. However he testified that he was making the turn
nerely because he had cone to the end of his southerly |leg and that
t he engi nes were put on energency full to bring the ship's head
around faster after a large sea struck it. He testified that the
mate did not warn himthat the ship was getting in shallow water,
and he did not feel and vibrations indicating that it was. He
testified that the ship did not touch bottom but was instead hit by
a large wave. |In support of the Appellant the hel msman testified
that he did not hear any conversation between the Appellant and the
mat e except for the giving and repeating of the full ahead order.
The chief nmate and two seanen also testified that they felt only a
noderate shock or none at all and that in their opinion there had
been no groundi ng of the shinp.

An analysis of the testinony of these wtnesses and a study of
the 1 og books and charts submtted lead ne to the concl usion that
t he decision of the Exam ner that the vessel did ground is
supported by reasonabl e and substantial evidence. The nmate's
version of the incident in Kunsan is corroborated in several snal
but inportant details by the testinony of the other witnesses. On
the other hand | did not give much weight to the opinion of the
chief mate and the two seanen that the ship did not ground. They
testified that they felt no jar or jolt or only a noderate one.
This is hard to reconcile with the chief engineer's testinony that
It was severe enough to cause himto rush to the engi ne room upon
feeling it. There is also the undeniable fact that the shock did
cause damage to piping in the engine room The nmate's version is
consistent with the known fact as to the vessel's novenents on that
norning insofar as they can be reconstructed with the aid of the
charts offered in evidence. His story is also consistent wwth the
weat her conditions that existed at that tine in that the wi nd, sea
and probable tidal current all would tend to set the vessel
onshore. It is also consistent with the danmage in the engi neering
spaces and with the hull damage which was di scovered | ater.

The remai ni ng question raised by this appeal is whether the
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groundi ng was due to the negligence of the Appellant. The
contention that it was not, was effectively answered in the

Exam ner's opinion. He pointed out that the Appellant was on the
bridge and exercising full command of the vessel. The ship was
equi pped wth an electric fathoneter and radar. Under such

ci rcunst ances, and renenbering that vessels under careful

navi gati on do not ground w thout cause in the ordinary course of
events, the lack of any external force causing the grounding and
the failure of the Master to use every reasonabl e neans avail abl e
to himto protect his ship raise a |legal inplication of negligence.
See Appeal Nos. 672 and 878.

Li ke the Exam ner | note the anbi guous testinony of the
Appel I ant that while he kept the fathoneter on all the tine and
continually watched it, he did not consider it reliable and instead
relied on bearings. It is true that the fathoneter should not be
relied on to fix the location of the vessel. But it should be used
to insure that the vessel remains in deep water. Bearings cannot
be relied upon to do this is an port |ike Kunsan where the charts
are not accurate, there are shifting sand bars, aids to navigation
are few, where the charts in use contain cautions as to shoal
wat er, and where there is a large range of tide. Failure to
utilize the fathoneter under such circunstances is negligence. And
where, as in this case, the master has doubts as to the reliability
and accuracy of the fathoneter and the radar, it is negligence to
operate close to shoal water. See also Appeal Nos. 672 and

878.

My conclusion that the Appellant was negligent is reinforced
by the fact that he was running at full speed close to the beach
when there was no necessity either for such speed or for being in
that vicinity. The ship had no place to go and nothing to do but
wait for the pilot boat to cone out to her. Under such conditions
there was no necessity to stand in close to the beach and it was
negligence to do so without having reliable information as to the
depth of water in which the vessel was operating. |If the Appellant
felt that his fathonmeter was unreliable he should have renmai ned
wel | clear of possible shoal waters. His failure to do this caused
t he groundi ng.

ORDER
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The order of the Exam ner dated at San Francisco, California,
on 6 August 1959, is AFFI RVED.

J. A Hrshfield
Vice Admral, United States Coast CGuard
Acting Comrandant

Dat ed at Washington, D.C., this 20th day of Cctober 1960.

s*xx% END OF DECI SION NO. 1197 ****x
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