Appeal No. 1187 - GEORGE A. ZEIGLER v. US - 16 August, 1960.

In the Matter of Merchant Mariner's Docunent Z-846356 and all ot her
Seaman Docunents
| ssued to: GEORGE A. ZEl GLER

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1187
GEORGE A, ZEI GLER

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 1 March 1960, an Exam ner of the United States
Coast Guard at San Francisco, California suspended Appellant's
seaman docunents upon finding himaguilty of m sconduct. The
specification alleges that while serving as a nessnan on board the
United States SS HAW | AN REEFER under authority of the docunent
above descri bed, or on about 6 January 19608 Appell ant assaulted
and battered, wth a deadly weapon, another nenber of the crew,
messman Al bert R Moss, Jr.

At the hearing, Appellant was not represented by counsel.
Appel | ant entered a plea of guilty to the charge and specification
but this was subsequently changed to a plea of not guilty because
Appel | ant nmade statenents inconsistent with his plea.

The I nvestigating Oficer introduced in evidence the testinony
of several w tnesses including that of nmessman Mdss. Appell ant
testified in his behalf.
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At the end of the hearing, the Exam ner concluded that the
charge and specification had been proved. An order was entered
suspendi ng all docunents, issued to Appellant, for a period of
t hree nonths outright plus three nonths on ei ghteen nont hs'
pr obati on.

FI NDI NG OF FACT

On January 1960, Appellant was serving as a nessnman on board
the United States SS HAWAI | AN REEFER and acting under authority of
his Merchant Mariner's Docunent No. Z-846356 while the ship was at
the port of Al anmeda, California.

On this date, Appellant returned to the ship to serve the
evening neal. Mbss had given Appellant $10 to buy a bottle of
whi sky whil e ashore. Appellant produced only a half-pint of whisky
in return for the $10. This provoked a consi derabl e anbunt of
criticismby Mdss which led to a heated argunent in the ship's
pantry, between the two seaman, until the cook ordered themto
performtheir duties. Appellant left the pantry.

A few mnutes |later, Appellant appeared in the galley where
Moss was waiting for food to serve. Appellant approached Mss,
took a straightedge razor out of his pocket w thout warning, and
cut Mbss one or nore tine on his left |eg before Mdss grabbed
Appel lant's wists. The two nen struggled for possession of the
razor until the Chief Mate arrived and stopped the fight while

Appel l ant was on top of Mbss. In all, Mss suffered three severe
cuts on his left leg. The Chief Mate applied a tourniquet and Mss
was taken ashore to a hospital. Thirty-five stitches were required

to cl ose t he wounds.

Appel | ant has no prior record.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is urged that the Exam ner erroneously disregarded
Appel l ant's credi ble testinony; Appellant was fined by the | ocal
authorities for this offense; the order is too severe due to
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Appel lant's prior clear record.

OPI NI ON

In addition to Moss, two other nenbers of the crewtestified
t hat Appell ant attacked Moss with the razor w thout provocation and
t hat Mbss did not have a weapon in his possession at any tine. The
Exam ner accepted this testinony. Consequently, he rejected
Appel lant's testinony that Mdss pulled the razor from his pocket
and was cut in the struggle to get possession of the razor. The
Exam ner concl uded there was a conpl ete absence of reliable
evi dence that Appellant acted in self-defense.

| agree with Exam ner's conclusion. There was absolutely no
justification for the Appellant's conduct. The order of suspension
| nposed is extrenely lenient for this serious offense of assault
and battery wth a deadly weapon. The usual order for an offense
of this nature is revocation. It is ny opinion that the latter
order would be appropriate in this case but limtations on taking
such action on appeal have been inposed by regulation. See 46 CFR
137.11-10.

ORDER

The order of the Exam ner dated at San Francisco, California,
on 1 March 1960, is AFFI RVED.

J. A Hrshfield
Vice Admral, United States Coast Guard
Act i ng Commandant

Dated at Washington, D.C., this 16th day of August 1960.

*xx**x  END OF DECI SI ON NO. 1187 ****=*
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