Appeal No. 1185 - ROBERTO PEREZ v. US - 11 August, 1960.

In the Matter of Merchant Mariner's Docunent No. Z-932979 and all
ot her Seanan Docunents
| ssued to: ROBERTO PEREZ

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1185
ROBERTO PEREZ

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 15 July 1959, an Exam ner of the United States
Coast Guard at New York, New York revoked Appellant's seanman
docunents upon finding himguilty of m sconduct. The specification
found proved alleges that while serving as a bedroom steward on
board the United States SS CONSTI TUTI ON under authority of the
docunent above descri bed, on or about 1 February 1958, Appell ant
wrongfully placed his hands on the person of a young passenger,

M ss Sherrie Wl es.

At the beginning of the hearing on 28 July 1958, Appellant was
represented by counsel of his own choice. Due to Appellant's
absence, counsel entered a plea of not guilty on behalf of the

Appel | ant.

The Exam ner granted the Investigating Oficer's application
to take the depositions, by witten interrogatories, of Mss Wil es,
her father and M ss Jani ce Bragg, another passenger on the ship who
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was approximately ten years of age at the tine of the incident in
guestion. Counsel submtted cross-interrogatories in connection
with the taking of Mss Bragg's deposition in Mdrocco on 17

Sept enber 1958. Counsel expressed the desire to be personally
present when the other two depositions were taken in Spain.
Counsel's address in Paris was forwarded, by the Examner, wth the
direct interrogatories to the U S. Air Force Base authorities in
Spain. The latter and counsel were requested to contact each
other, after counsel arrived in Paris, in order to set a date for
the taking of the depositions. These two parties failed to
establish contact although counsel was in France in August 1958.
Eventual ly, the two depositions were taken on the direct

I nterrogatories only, on 22 Cctober 1956, at Seville, Spain and
sent to the Exam ner. After counsel returned to the United States,
he declined the opportunity to submt cross-interrogatories based
on the answers to the direct interrogatories.

The deposition of Mss Bragg was received in evidence, wthout
obj ection, after the answers to two questions had been stricken.

Counsel strenuously objected to the introduction in evidence
of any portion of mss wales' or her father's deposition because
counsel did not have the opportunity of attending the taking of the
depositions and orally interrogating the two wtnesses. The
obj ections were overrul ed and the depositions were admtted in
evidence after the father's answer to one question, allegedly
stating what his daughter said happened, was stricken as hearsay.

O her docunentary evidence was submtted by the Exam ner and
the I nvestigating O ficer. Counsel for Appellant rested w thout
of fering any evidence in behalf of the Appellant. The |ast day of
t he open hearing was on 29 June 1959. The del ays since the
begi nning of the hearing were incurred primarily as a result of the
two depositions taken in Spain.

At the conclusion of the hearing, the Exam ner deci ded that
t he charge and specification had been proved. He then entered the
order revoking all docunents issued to Appellant. An appeal was
taken on 29 July. A transcript of the hearing record was forwarded
to counsel on 10 March 1960.
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FI NDI NGS OF FACT

On 1 February 1958, Appellant was serving as a bedroom steward
on board the United States SS CONSTI TUTI ON and acting under
authority of his Merchant Mariner's Docunent No. Z-932979 while the
ship was at sea.

On this date, one of the ship's stateroons was occupi ed by
Captain John K. Wales, U S A F., his wife, daughter Sherrie (age 11
1/2) and son Kenneth (age 5). Wen their parents went to dinner at
2000, the two children remained in the stateroom The door was
| ocked and a "Do Not Disturb"” sign was |left on the outside of it.

Appel | ant was the bedroom steward assigned to this stateroom
About 2030, he unl ocked the door, entered the room and began maki ng
the beds with Sherrie's perm ssion. Appellant then approached
Sherrie, unfastened a pin which she was wearing on the |eft side of
a sweat er above her breast, and pinned it | ower down on the
sweater. Sherrie noved away and went into the bathroom \Wen she
returned, Appellant was naking the beds and tal king to her brother.
Appel l ant twi ce took Sherrie into the stateroom hallway and asked
her to kiss him She refused to do so both tines.

Sherrie then took her brother out of the stateroomwhile
Appel l ant was still there. Sherrie net Janice Bragg, another
passenger, and told her what had happened. A short tine |ater,
they net Captain Wal es when he returned fromdinner. Sherrie told
her father about the incident and he filed a conplaint with one of
the ship's officers.

Entries regarding this matter were nade in the ship's Oficial
Logbook. Appellant was confined in the ship's brig pending a Coast
GQuard investigation upon arrival at Naples, Italy. Captain Wales
and his famly left the ship at Al gecira, Spain before the ship
reached Napl es where the Coast Guard investigation was conduct ed.

Appel | ant has no prior record.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the

file://l/hgsms-lawdb/users/K nowledgeM anagementD...%620& %20R%201079%20-%201278/1185%20-%20PEREZ .htm (3 of 5) [02/10/2011 11:52:26 AM]



Appeal No. 1185 - ROBERTO PEREZ v. US - 11 August, 1960.

Examner. It is urged that the Governnent did not nake out a prinma
facie case; the decision is based upon assunptions, conjecture and
uncorroborated testinony of a child; the Examner erred in
admtting irrelevant evidence; the delay of eight nonths before
receiving a copy of the hearing transcript worked a trenendous

har dshi p on Appel |l ant.

It is respectfully submtted that the order of revocation is
excessive even if Appellant did touch the pin on Sherrie's sweater.

APPEARANCE: Zwerling and Zwerling of New York City.

OPI NI ON

It is ny opinion that the evidence in the record justifies the
concl usions of the Exam ner and the order of revocation inposed by
him There have been no reasons submtted on appeal for the
contentions raised therein. Hence, little or no discussion is
required relative to them

| do not think it would be proper to refuse to consider the
depositions of Sherrie Wal es and her father as counsel requested at
t he hearing. Counsel for Appellant was given every opportunity to
submt cross-interrogatories after arrangenents for counsel's
per sonal appearance at the taking of the depositions were not
conpl eted for sone unknown reason. There was no fault on the part
of the Coast Guard with respect to this nmatter.

The three depositions in evidence contain substantial evidence
I n support of the charge and specifications. The details of the
I nci dent which are in the above findings of fact are taken fromthe
deposition of Sherrie Wales. |In answer to several prelimnary
guestions, Sherrie indicated that she understood the necessity for
telling the truth when testifying under oath. Her statenent of the
I ncident is corroborated by her father's and Janice Bragg's
testinony that Sherrie conplained to them about it soon afterward.
Testinony as to such a conplaint, wthout the details, is

adm ssi bl e and constitutes corroborating evidence (Commandant's
Appeal Decisions Nos. 1052, 1174) al though corroboration is not
necessarily required dependi ng upon the circunstances of the
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I ndi vi dual case. Additional corroboration is contained in Janice
Bragg's testinony that Sherrie "l ooked |ike she was going to cry
but she didn't." This was imedi ately after Sherrie left the
stateroomw th her little brother. Appellant nade no attenpt to
rebut the prinma facie case nade out by this evidence.

The delay in preparing the hearing transcript is unfortunate
but | do not think this either did, or could have, prejudice
Appel | ant' s cause on appeal in any nanner.

For nore than a century, our courts have held that a
passenger's right to conplete personal privacy should be
i nviolated. When a seanman nolests a fenal e passenger, revocation
of his docunents is the only appropriate order. The Exam ner has
set forth, in his decision, the reasons for this in sone detail.

ORDER

The order of the Exam ner dated at New York, New York, on 15
July 1959, is AFFI RVED.

J. AL Hrshfield
Vice Admral, United States Coast Guard
Acting Commandant

Dat ed at Washington, D.C., this 1lth day of August, 1960.

*xxxx  END OF DECI SION NO. 1185 ****=*
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