Appeal No. 1173 - JM YOUNG v. US - 7 June, 1960.

In the Matter of Merchant Mariner's Docunent No. Z-1034762 and all
ot her Seanan Docunents
| ssued to: JIM YOUNG

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1173
JI' M YOUNG

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 19 May 1958, an Exam ner of the United States
Coast Guard at San Francisco, California revoked Appellant's seaman
docunents upon finding himguilty of m sconduct. The specification
found proved alleges that while serving as a bell boy on board the
United States SS LEI LANl under authority of the docunent above
described, on 12 July 1957, Appellant commtted a | ewd and
| asci vi ous act upon the person of a seven-year-old fenuale
passenger.

The decision of the Exam ner contains an ultimate finding in
the words of the specification, bare conclusions that the
specification and charge were proved, and the general statenent
that the evidence as a whol e supports the allegations. The entire
bal ance of the brief decision pertains solely to the reasons why
t he Exam ner accepts the testinony of the seven-year-old passenger
as representing the truth as to what happened. No other issues are
di scussed or additional findings set forth.
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Appel l ant's brief on appeal was not received until 21 January
1960 due to a considerable delay in transcribing the hearing
record. Appellant contends that the Exam ner shoul d have
consi dered six other inportant nmatters, in addition to the
credibility of the passenger, particularly the credibility of the
Appel l ant. These are:

1. The credibility of the Appellant.

2. The presence or absence of corroborating evidence.

3. The possibility that the child nmay have been m st aken.
4. The very good reputation of the Appellant.

5. The ease of making such a charge and the difficulty of
di sproving it.

6. The effect of the totality of the record.
APPEARANCE: d adstein, Andersen, Leonard and Si bbett of

San Francisco, by Norman Leonard, Esquire, of
Counsel .
OPI NI ON

Undoubt edl y, the Exam ner shoul d have consi dered and di scussed
in his decision the points raised on appeal since the record shows
that they are material issues in the case. As stated in
Commandant ' s Appeal Decisions Nos. 1057 and 1114, all deci sions
of the exam ners are required by Title 5 U S. Code 1007 (b) and
Title 46 CFR 137.09-65 to "include a statenent of findings and
conclusions, as well as the reasons or basis therefor, upon all the
material issues of fact, law, or discretion presented on the
record--." This was not done.

In addition, Appellant has properly pointed out that "in
determ ning whether there is substantial evidence in a record to
support a finding, the finder of the facts nust take into account
not nmerely the evidence which justifies the finding sought to be
made, but al so nust take into account "contradictory evidence or
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evi dence from which conflicting inferences could be drawn.'

Uni versal Canera Corp. v. N.L.R B. (1951), 340 U S. 474,
487-8."

In view of these serious om ssions by the Exam ner, the
finding and conclusion that Appellant was guilty are reversed and
the record will be renmanded.

ORDER

The order of the Exam ner dated at San Francisco, California,
on 19 May 1958, is VACATED.

The case is REMANDED to the sane Exami ner for revision of his
deci si on based on the record submtted at the hearing and on
appeal .

REVERSED and REMANDED.

J. AL Hrshfield
Vice Admral, United States Coast CGuard
Act i ng Commandant

Dat ed at Washington, D. C., this 7th day of June, 1960.
*x*%x*  END OF DECI SION NO. 1173 *****
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