Appeal No. 1168 - LOUISRIVERA v. US - 17 May, 1960.

In the Matter of Merchant Mariner's Docunent No. Z-684864 and all
ot her Seanan Docunents
| ssued to: Louis Rivera

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1168

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137.11-1.

By order dated 13 March 1959, an Exami ner of the United States
Coast Guard at New York, New York revoked Appellant's seanan
docunents upon finding himguilty of m sconduct. The single
specification alleges that while serving as bedroom steward on
board the United States SS CONSTI TUTI ON under authority of the
docunent above described, on or about 6 May 1958, Appell ant
wrongfully nol ested a fenmal e passenger, Panela Scholtz, age 11, by
ki ssing her and placing his hands upon her person.

At the beginning of the hearing, Appellant was given a full
expl anation of the nature of the proceedings, the rights to which
he was entitled and the possible results of the hearing. Appellant
was represented by counsel of his own choice. He entered a plea of
not guilty to the charge and specification.

The I nvestigating Oficer nade an openi ng statenent and
i ntroduced in evidence the depositions of the conpl aining wtness,
Panmel a Scholtz, and her father, Edward Scholtz, and an entry from
the Oficial Logbook of the Constitution.
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I n defense, Appellant offered in evidence the testinony of two
crew nenbers, Rafael Ruiz and Luis Arroyo, and by stipulation a
statenment by a third crew nenber, Ral ph Ibrahim The Appel | ant
also testified in his behal f.

At the conclusion of the hearing, the oral argunents of the
| nvestigating Oficer and Appellant's counsel were heard and both
parties were given an opportunity to submt proposed findings and
concl usions. The Exam ner advised the Appellant of his decision in
whi ch he concl uded that the charge had been proved and that the
specification had been proved, in part, as to the kissing. An
order was entered revoking all docunents issued to Appellant. From
that order this appeal was filed on 17 March 1959.

FI NDI NGS OF FACT

On 6 May 1958, Appell ant was serving as bedroom steward on
board the United States SS CONSTI TUTI ON and acting under authority
of his Merchant Mariner's Docunment No. Z-684864 while the ship was
at sea enroute to New York, having departed CGenoa, Italy on 4 May
1958.

Panmel a Scholtz was a femal e passenger, eleven years of age,
aboard the SS CONSTITUTION, with her father, nother, and
three-year- old brother. They had boarded the vessel at Genoa,
Italy on 4 May 1958. Appel l ant was assi gned as bedroom steward for
t he room occupi ed by Panela and her famly.

On the evening of 4 May, the Appellant delivered sone fruit to
the Scholtz state room Panela thanked himfor doing so and ki ssed
hi mon the cheek. Her parents were not present when this happened.
Later that sanme day Panela reported to her father that the
Appel | ant had been ki ssing her.

When he received this report fromhis daughter, M Scholtz
reassured her and told her to tell Appellant not to kiss her and to
just be friendly. The follow ng day, 5 May, Panela reported to her
father that everything was fine between her and Appell ant and t hat
her parents didn't have to worry any nore. She reported that she
had asked the Appellant to please | eave her alone and to just be
friends.
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On the norning of 6 May, Appellant was working on deck when
Panmel a asked himto get her sonme com c books. Appellant said he
was busy but would get themlater. Panela then kissed himon the
cheek and wal ked away. During the period of 4 to 6 May Panel a
Ki ssed the Appellant on at | east one ot her occasion.

On the evening of 6 May, Appellant delivered the com c books
to the Scholtz stateroom Panela and her brother were in the
stateroom Her parents were at dinner. Appellant was working in the
room whil e Panel a, her brother, and two boys from across the
passageway were playing in and out of the room During the evening
M. Scholtz entered the roomwhile Appellant was still there. H's
daught er appeared frightened and asked himto stay in the room
M. Scholtz left nonentarily and then returned. After his return
hi s daughter told himthat the Appellant had ki ssed her again and
had put his head under her pajama top, had hugged her and asked her
why she didn't want to nake love with him

At noon the follow ng day, 7 May, M. Scholtz reported these
I ncidents to the ship's officers. M. Scholtz did not speak to
Appel I ant hinself concerning this nmatter nor did either he or his
daughter identify the Appellant in person.

Appel l ant has no prior record with the Coast Guard in fifteen
years of service at sea.

BASES OF APPEAL
In his appeal fromthe order of the Exam ner the Appell ant
contends that:

Point I. The Exam ner erred in accepting the testinony of
conplainant's father as to the details of the alleged incidents as
subst antive evidence of the facts and as corroborating his
daughter's testi nony.

Point Il. The decision of the Exam ner is not supported by
substanti al evidence of a reliable and probative nature. Appellant
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urges that the testinony of M. Scholtz is inprobable, conflicts
with that of the conplainant and is contrary to human nature. Also
the testinony of Panela is contradictory, inconsistent, and
contrary to human nature. Appellant also urges that the Exam ner
failed to properly consider the defense evidence.

Appear ance: Zwerling and Zwerling of New York City by Irving
Zwer ling, Esquire, of Counsel.

OPI NI ON

The specification preferred against Appellant was found proved
in part only. The Exam ner did not find proved the allegation that
Appel | ant pl aced his hands on Panela' s person since there was no
corroboration of her testinobny as to this act and in fact there was
a material variance between her testinony and that of her father.In
finding the renmai nder of the specification proved the Exam ner
noted that it was supported by the testinony of Panela's father as

to the details of the incidents. It is apparent fromthis that the
Exami ner felt that in this case such corroboration of the
conpl ainant's testinony was necessary. | agree.

In his appeal the Appellant contends that the Exam ner's
reliance on the testinony of Panela's father to supply this
corroboration as to the details of the incidents was erroneous.
The Exam ner cited Appeal No. 1052 as authority for accepting this
testinony as an exception to the hearsay rule. The Appell ant
contends that this case stands for just the opposite proposition.
| agree with Appellant. The testinony of M. Scholtz as to the
details of the incidents adds nothing to the weight of Panela's
testinony concerning them Such evidence is strictly hearsay and
shoul d not have been considered as reliable evidence corroborating
Panel a's testinony. However the testinony by M. Scholtz that
Panel a made two conplaints to himis adm ssible as a recogni zed
exception to the hearsay rule.

When this testinony of the father is rejected it |leaves in the
record only the testinony of Panela to the incidents, the fact of
her conplaints to her father and his testinony as to her frightened
appear ance and her request that he not | eave the room This would
ordinarily be sufficient since corroboration is not essential in
such cases and is indeed rarely available. But in this case |
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beli eve, as the Exam ner apparently did, that sonme corroboration is
necessary. An exam nation of the testinony, however, reveals
conflict rather than corroboration. Even after discounting for the
| apse of tinme before the testinony was given, the age of the
conpl ai nant and the subject matter of the inquiry, substanti al
conflicts and inconsistencies still remain. For instance Panel a
testified that the Appellant did nothing unusual the first day, 4
May, that he kissed her on the second day, 5 May, but she did not
tell her father of it, that he thereafter kissed her a | ot and that
she then told her father. This would have apparently been on the
third day, 6 May. She also testified that the Appellant put his
hand up her shirt and wanted to help her undress and that he only
did this type of thing once. On the other hand her father was
quite definite that she reported to himon the first day, 4 My,

t hat Appel |l ant had ki ssed her and that he received no report of his
ki ssi ng her on the second day, 5 May, but rather that everything
was fine between them He also testified that Panela reported that
Appel | ant put his head under her pajama top and that he touched her
genital area and that he was continually follow ng her around and
putting his arns around her. | find it difficult to reconcile

t hese and the other variances in the testinony of the conpl ai nant
and her father. To the extent that they differ | have accepted the
testinony of the father as to those facts which were within his

per sonal know edge.

An anal ysis of Panela's testinony shows several
| nconsi stencies that are difficult to explain. For instance the
Appel l ant testified that on 6 May Panela kissed himwhile he was on
deck. Two wi tnesses support his testinony though they did not
identify Panmela. This incident nmust have happened after her first
conplaint to her father. It is difficult to believe that she would
do such a thing if Appellant had i ndeed been kissing her in the
obj ecti onabl e manner she described. But that she probably did do
this, despite her denial, is further supported by her own adm ssion
t hat she ki ssed Appellant not over three tines and that one of
t hese tines could have been after the first tinme Appellant kissed
her. Further she testified that on that sanme night she nade an
attenpt to be out of her room when Appellant was due to cone to
make up the beds because she was afraid of him This is difficult
to reconcile with her action of kissing Appellant that sanme day or
with her report to her father the previous day that everything was
fine between her and Appellant. It is also difficult to reconcile
her testinony that she tried to stay out of the room about the tine
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she knew Appellant usually cane in, with the fact that on the night
of 6 May she was in the room when Appellant entered. Also if she
were afraid of Appellant and tried to avoid himwhy did she not
tell this to her father?

The follow ng facts have al so i nfluenced ny deci sion:
Panmel a' s younger brother was in the roomw th her at the tines
t hese all eged incidents occurred; on the night of 6 May the two
boys from across the passageway were also running in and out of the
roomuntil Appellant told themto go to bed; the conversations
Panel a reported as having occurred between her and Appellant do not
sound realistic; when M. Scholtz entered the roomon 6 May there
was no indication of any reaction on the part of the younger
brother to the reported actions of the Appellant; Panela admtted
ki ssing the Appellant between one and three tinmes but did not tell
her father of this.

An anal ysis of the record shows that practically every
statenent nade by the Appellant is corroborated by the testinony of
Panel a, her father, or one of the three defense w tnesses, and as
to sone points by both defense and governnent w tnesses.
Practically the only statenents of his which are not supported are
his denials that he kissed or touched Panela. On the other hand,
Panel a's statenents as to Appellant kissing her are al so not
supported. Additionally many of her other statenents are di sputed

by her father, Appellant, and the defense witnesses. In sum
Appel lant's version of the incidents is supported to a nuch greater
degree than is the conplainant's. |t should be noted that the

testinony of the conplainant and her father was given by deposition
and thus the Exam ner did not have an opportunity to observe these
W t nesses and judge their credibility in conparison with that of

Appel | ant.

While ordinarily the statenents of the conplainant plus the
evi dence of her conplaints and her frightened appearance woul d
constitute substantial evidence to support the findings wthout
ot her corroboration, in this case, not only is there no other
corroboration but rather just the opposite. Wwen | consider this
fact in conjunction with the age of the conplainant, the
I nconsi stencies in her testinony, the inprobabilities inherent in
her evidence, and the substantial corroboration of the Appellant's
testinony, | have considerabl e doubt that the evidence is
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sufficient to support the findings of the Examner. | believe this
doubt should be resolved in favor of the Appellant. Therefore, the
finding that the specification was proved in part is reversed; the
charge and specification are di sm ssed.

The record here shows that the conpl ai nant was present during
t he taking of the deposition of her father, that her deposition was
taken i medi ately thereafter, and that her parents were present
during her direct exam nation. Counsel for the Appellant requested
that the parents be excluded during his cross-exan nation of
Panmela. This was conplied with. It is not possible to tell from
the record to what extent, if any, the testinony of Panela was
affected by her hearing the evidence given by her father or by the
fact that her parents were present during her direct exam nation.
In any event this procedure should not be followed in the future.
The wi tnesses shoul d be exam ned separately in accordance with
wel | - establ i shed custom

ORDER
The Order of the Exam ner dated at New York, New York, on 13
March 1959 i s VACATED and SET ASI DE.

J. A. H RSHFI ELD
Rear Admral, United States Coast Guard
Acting Comrandant

Date at Washington, D.C., this 17th day of My 1960.

**x**x  END OF DECI SION NO. 1168 *****
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