Appeal No. 1111 - ROBERT E. TURNAGE v. US - 11 September, 1959.

In the Matter of Merchant Mariner's Docunent No. Z-756751-D1 and
all other Seanan Docunents
| ssued to: ROBERT E. TURNAGE

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1111
ROBERT E. TURNAGE

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 14 October 1958, an Exam ner of the United
States Coast CGuard at New York, New York, suspended Appellant's
seaman docunents upon finding himaguilty of m sconduct. The
speci fication found proved alleges that while serving as chief cook
on board the United States SS EXAM NER under authority of the
docunent above descri bed, on or about 24 May 1958, Appel | ant
wrongfully engaged in a fight wwth a fellow crew nenber, Basil B. M
Herout, at |skenderum Turkey.

At the hearing, Appellant was represented by counsel of his
own choice. He entered a plea of not guilty to the charge and
specification. The Investigating Oficer introduced in evidence
the testinony of Cadet Francis Duquem n and, w thout objection, an
entry in the Oficial Logbook with attached statenents relative to
the incident in question. Appellant testified in his defense.

At the conclusion of the hearing, the Exam ner rendered the
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decision in which he entered an order suspending all docunents,
| ssued to Appellant, for a period of two nonths outright and four
nont hs on twel ve nonths' probation.

The deci sion was served on 14 COctober 1958. Appeal was tinely
filed on 13 Novenber.

FI NDI NG OF FACT

On 24 May 1958, Appellant was serving as chief cook on board
the United States SS EXAM NER and acting under authority of his
Merchant Mariner's Docunment No. Z-756751-D1 while the ship was in
the port of |skenderum Turkey.

About 2230 on this date, nessman Basil B.M Herout returned to
the ship by cab with another crew nenber. Herout went to his room
Bot h seaman had been drinking intoxicants while ashore. The cab
driver canme on board with a policeman to settle the matter as to
whet her the cab fare had been paid. Appellant brought Herout on
deck.

Her out asked the driver if the fornmer had paid his share of
the fare and received an affirmati ve answer. As Herout was wal ki ng
away, Appell ant asked hi m how nmuch he had paid and Herout replied
that it was none of Appellant's business. Appellant grabbed Herout
and pushed him Appellant then struck Herout several blows on the
face with his fist. Herout fell to the deck, got up and went to
his room

The Master of the ship filed a report stating that, as a
result of this incident, Herout was incapacitated for nore than
t hree days.

Appel | ant has a conparatively mnor prior record.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that the decision is contrary to the
wei ght of the evidence since the only witness to appear agai nst
Appel l ant testified that there were a nunber of persons present
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when the fracas took place and that Basil Herout was struck by a
man with a dark conpl exi on and approximately 5 feet, 10 inches
tall. The Exam ner took judicial notice of the facts that
Appel | ant has a brown conpl exion and is about 5 feet, 1 inch tall.
Therefore, Appellant was not the man who struck Herout.

APPEARANCE: Benjam n Sneed, Esquire, of New York City, of Counsel.

OPI NI ON

There is no nerit in the contention raised on appeal which is
I nconsistent with the position taken at the hearing that Appellant
acted in self-defense but only pushed Herout tw ce rather than
striking him Appellant's identity as the person who struck Herout
is definitely fixed by the testinony of Cadet Duquem n and the
supporting docunentary evidence including a statenent by Herout and
anot her nmenber of the crew. The Cadet was a disinterested w tness
whose version was substantially accepted by the Exam ner who heard
and observed the witnesses testify. The Cadet testified that he
had often seen Appell ant.

Contrary to the contention on appeal, the one m nor
di screpancy as to Appellant's identification is the Cadet's
testi nony, based on recollection during Appellant's absence, that
Appel lant is not shorter that 5 feet, 6 inches (R 12) (not about 5
feet, 10 inches as contended® and not |ighter conpl exioned than
counsel (R 13) (not "dark" conpl exioned as contended), as opposed to
official notice taken by the Exam ner, based on observation at the
time,, of the facts that Appellant is very short in stature (R 27)
(not about 5 feet, 1 inch as contended) and has a |ighter
conpl exi on than counsel (R 27). This cannot prevail against the
very conclusive testinony that Appellant is the guilty party. He
even admtted this to the extent of testifying that he pushed
Herout as a result of which he twice fell to the deck. Al though
Appel | ant agreed with the Cadet's testinony that there were several
ot her seaman present, not one was produced to testify that soneone
ot her than Appellant struck Herout. Also, there is no doubt that
Appel | ant was the aggressor throughout the incident.

ORDER

T he order of the Exam ner dated at New York, New York, on 14
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Oct ober 1958, is AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast Guard
Conmmandant

Dat ed at Washington, D.C., this 1lth day of Septenber, 1959.

**x** END OF DECI SION NO. 1111 *****
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