Appeal No. 1107 - MUKHTAR ABDALLA MUKHTAR v. US - 17 August, 1959.

In the Matter of Merchant Mariner's Docunent No. Z-401013-D2 and
all other Seanan Docunents
| SSUED TO MJUKHTAR ABDALLA MUKHTAR

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1107
MUKHTAR ABDALLA MJUKHTAR

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 9 Septenber 1958, and Exam ner of the United
States Coast CGuard at Gal veston, Texas suspended Appellant's seanan
docunents upon finding himguilty of m sconduct. The specification
found proved alleges that while serving as an oiler on board the
United States SS LONE STAR STATE under authority of the docunent
above descri bed, on or about 3 Septenber 1958, Appellant wongfully
had |iquor in his possession.

At the hearing, Appellant was represented by counsel of his
own choice. He entered a plea of not guilty to the charge and
specification. The Investigating Oficer introduced in evidence
the testinony of two witnesses and several docunentary exhibits.
No evidence was submtted in behalf of Appellant.

At the conclusion of the hearing, the Exam ner rendered the
deci sion in which he concluded that the charge and specification
had been proved. An order was entered suspending all docunents,
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| ssued to Appellant, for a period of six nonths on twelve nonths'
pr obati on.

FI NDI NG OF FACT

On 3 Septenber 1958, Appellant was serving as an oiler on
board the United States SS LONE STAR STATE and acti ng under
authority of his Merchant Mriners Docunent No. Z-401013-D2 while
the ship was in the port Gl veston, Texas.

About 2100 on this date, Appellant gave a bottle, wth
approximately three inches of gininit, to the cook when he took
sonme ice to Appellant's room The bottle had a Gordon's G n | abel
on it. The cook put it in his room Twenty mnutes |ater, the
cook was in the nessnen's room when Appellant entered and asked the
cook for his [Appellant's] "whisky.”" One of the nessnen was in the
room The cook went to his room got the gin bottle (which he had
not opened) and returned it to Appell ant.

Appel lant's prior record includes a suspension in 1945 for
failure to performduties due to intoxication.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that the findings of the Exam ner are
agai nst the weight of the evidence and the order inposed is too
sever ed.

Appear ance: Klein, Sardaro and Nolan of New York City by Walter
J. Klein, Esquire, of Counsel.

OPI NI ON

Appel l ant's contentions are without nerit. The finding of the
Exam ner that the specification was proved is supported by the
evidence in the record. The order is not considered to be too
severe because possession of intoxicating |iquor on board ship by
menbers of the crew mlitates agai nst proper order and discipline.
Commandant ' s Appeal Deci sion No. 321.
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The evi dence supports, as the only reasonable inference, the
fact that the clear liquid in the bottle was gin although the cook
did not taste or snell it. Both the cook and the nmessman who was
present when the cook returned the bottle to Appellant testified
that the bottle had a Gordon's G n label on it. The nmessman al so
testified that Appellant referred to the contents of the bottle as
"gin" when it was returned to himby the cook. This was an
adm ssi on by Appellant which was properly received in evidence. 1In
the face of this uncontradicted testinony, it would be conpletely
i1l ogical to conclude that the clear liquid in the gin bottle was
anything other than gin. Appellant's request for his "whisky"
further supports the conclusion that it was an intoxicating |iquor.
Appel | ant undoubt edl y had w ongful possession of the intoxicant
after it was returned to himby the cook regardl ess of whether or
not it belonged to Appellant at the earlier tinme when he gave it to
t he cook.

ORDER

The order of the Exam ner dated at Gal veston, Texas, on 9
Sept enber 1958, is AFFI RMVED.

A. C. R chnond
Vice Admral, United States Coast CGuard
Conmandant

Dated at Washington, D. C, this 17th day of August, 1959.
***x*  END OF DECI SION NO. 1107 ****=*
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