Appeal No. 1098 - JOHN REAL v. US - 26 May, 1959.

In the Matter of Merchant Mariner's Docunent No. Z-389480-D1 and
all other Seanan Docunents
| ssued to: JOHN REAL

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1098
JOHN REAL

Thi s appeal has been taken in accordance with Title 46 United
States Code 239b and Title 46 Code of Federal Regulations 137.11-1.

By order dated 4 October 1957, an Exam ner of the United
States Coast CGuard at New York, New York revoked Appellant's seanman
docunents upon finding himguilty of the charge of "conviction of
a narcotic drug law violation". The specification alleges that, on
or about 6 Septenber 1957, Appellant was convicted in the United
States District Court for the Southern District of New York, a
court of record, for violation of 18 U. S Code 1407, a narcotic drug
| aw of the United States.

At the hearing, Appellant was represented by Louis Friednman,
Esquire, and entered a plea of not guilty to the charge and
specification. The Investigating Oficer introduced in evidence
docunents show ng that Appellant was convicted as all eged.
Appel l ant testified under oath in his defense. He admtted the
conviction for violation of 18 U S. Code 1407 but counsel argued
that this was not a narcotics violation.

At the conclusion of the hearing, the Exam ner rendered his
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decision in which he concluded that the charge and specification
had been proved. An order was entered revoking all docunents
| ssued to Appell ant.

The deci sion was served on 4 Cctober 1957. Notice of appeal
was tinely filed but the processing of this case has been del ayed
awai ting recei pt of Appellant's brief.

FI NDI NGS OF FACT

On 6 Septenber 1957, Appellant was represented by counsel when
he was convicted after his plea of not guilty before the United
States District Court for the Southern D strict of New YorKk.
Appel | ant was charged with a violation of 18 U S. Code 1407 for
unlawful Iy and know ngly departing fromthe United States at New
York City, on or about 21 February 1957, w thout having registered
a 1939 narcotics conviction for inporting opiumin violation of 18
U. S. Code 173,174. Inposition of sentence was suspended and
Appel | ant was pl aced on probation for eighteen nonths.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant contends, on the authority of Lanbert v.

State of California (1957), 355 U. S. 225, that there was a deni al
of due process because Appellant did not have actual or probable
know edge of the requirenent in 18 U. S Code 1407 to register his
prior narcotics conviction.

Two additional points are raised in Appellant's brief: Point

A. Congress did not intend to enact ex post facto | egislation

or that 46 U S.C. 239b should apply to the later enacted 18 U. S. C
1407. In any event, revocation for conviction of a narcotic drug
| aw violation is perm ssive rather than mandatory under 46 U. S. C.
239b because this statute states that the Secretary of the Treasury
“may", not "shall", revoke. Therefore, the Exam ner was free to

| npose an order | ess than revocati on.

Point B. The Exam ner relied on 46 CFR 137.03-1 as the sole
authority for his order of revocation. The wording of this
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regul ati on does not include within its neaning the violation of a
registration statute such as 18 U S.C. 1407 enacted to control
drug traffic. This statute is not related to the Commandant's
authority to regulate the safety of life and property at sea.

In conclusion, it is urged that the order of revocation shoul d
be reversed or, alternatively, that the case be renmanded to the
Exam ner for action not inconsistent with the Commandant's deci sion
on appeal .

Appear ances on appeal: Standard, Wi sberg, Harolds and Ml anent
of New York City by Lester E. Fetell,
Esquire, of Counsel.

OPI NI ON

For the reasons stated below, the contentions raised on appeal

are considered to be wiwthout nerit. | amin full accord with the
deci sion of the Exam ner and his order of revocation wll be
af firnmed.

Prelimnarily, the contention will be disposed of that

Lanmbert v. State of California, supra, is controlling

herein because there is no show ng that Appellant had actual or
probabl e knowl edge of the requirenent in 18 U S.C. 1407 to register
his prior narcotics conviction.

First, this action is based solely on the proper proof of
Appel l ant's conviction for violation of 18 U . S.C. 1407. So |long as
this conviction remains outstanding, there is no reason for
reconsi deration on the basis of a collateral attack on the
conviction, questioning its propriety with respect to this issue of
know edge on the part of the Appellant.

Secondly, it is perfectly clear on the authority of three

United States Courts of Appeals that the Lanbert decision has
no application to convictions for violation of 18 U S.C. 1407.

Palma v. United States (C A 5, 1958), 261 F. 2d 93, United
States v. Juzw ak (C. A 2, 1958), 258 F. 2d 844 and Reyes V.
United States (C A 9, 1958), 258 F. 2d 774 distinguish the
Lanmbert case and uphol d convictions under 18 U. S. C. 1407
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stating that |ack of know edge of the requirenent to register is
not material to such a conviction. There is no reported Court of

Appeal s case to the contrary. The Juzw ak case deals with the
exact issue under consideration here - the departure of a nerchant
seaman fromthe United States without registering as a narcotics

| aw violator. The |atter case states, relative to the wholly

passi ve conduct involved in the Lanbert case, that the

violation of 18 U S.C. 1407 is not the failure to register; the
violation is the positive act of |eaving or entering the United
States without registering. Hence, there seens to be no roomfor
any argunent that nmerchant seanen nay escape conviction by the
courts upon a showi ng of |ack of know edge.

Poi nt A.

There is no el enent of ex post facto application of
| egi sl ati on involved. See Commandant's Appeal Decision No. 954

for definition of ex post facto | aws.

Since 18 U S.C. 1407 is considered to be a narcotic drug | aw
within the neaning of 46 U . S.C. 239b (see discussion infra under

Point B), there is no apparent reason why the latter statute should
not apply to a conviction under 18 U S. C. 1407 sinply because this
statute becane |law at a |later date than 46 U S. C. 239b. Appell ant
has cited no authority to the contrary.

It is true that the Commandant is not conpelled to institute
action in all cases under 46 U S.C. 239b. This |law states that the
Secretary of the Treasury "may take action, based on a hearing ...

to revoke the seaman's docunent of . . . any person who . . . has
been convicted in a court of record of a violation of the narcotic
drug laws . . . " Title 46 CFR 137.01-5(b) refers to the del egation

by the Secretary of the Treasury of his "functions"” under 46 U S. C
239-b to the Commandant and the latter's further delegation to the
exam ners of the authority to "revoke" docunents under this |aw
Hence, the Commandant "may" take action by instituting a hearing
but the limted authority of the examner is nmandatory to "revoke"
if the charge is proved at the hearing. This is enphasized by 46
CFR 137.04-10 which states that "the only order which an exam ner
may enter in cases brought under this act, when the case is proved,
I's one of revocation.” Consequently, the Exam ner could not inpose

file:////hgsms-lawdb/Users/K nowledgeM anagement...%6208& %20R%201079%20-%201278/1098%20-%20REA L .htm (4 of 7) [02/10/2011 11:44:59 AM]


file:////hqsms-lawdb/Users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D10275.htm

Appeal No. 1098 - JOHN REAL v. US - 26 May, 1959.

any order other than revocation despite the use of the word "may"
I n the above quoted statute.

Point B
The Exam ner did not rely on 46 CFR 137.03-1 as the authority
for his order. |In his decision, the Exam ner nentioned the

regul atory policy to revoke the docunents of any seaman found
guilty of a narcotics offense under 46 U . S.C. 239 which is a
separate and distinct statute from 46 U S.C. 239b. But in the
next paragraph of the Exam ner's decision, he specifically states
that the revocation is based on the fact of Appellant's conviction
on 6 Septenber 1957.

Al though 18 U.S.C. 1407 is a registration lawin that it
requires prior narcotics convictions to be regi stered when entering
or departing fromthe United States, it was not by chance that it
was place in the U S. Code under a chapter titled "Narcotics." As
stated by the Exam ner, 18 U S.C. 1407 is an integral part of a
conpr ehensi ve piece of |egislation enacted by Congress for the
pur pose of eradicating the vicious, illicit trafficking in narcotic
drugs and marijuana and elimnating their illegal uses. 1956

U. S. Code Congressional and Adm nistrative News 3274, 3280, 3309,

3315. This legislation in the "Narcotic Control Act of 1956"
whi ch specifically designates, in Section 201, that the law in
gquestion shall be in Title 18 of the U S. Code under a new Chapter

68 titled "Narcotics" and shall be section 1407. 70 Stat. 567,

572, 574; 1956 U.S. Code Congressional and Adm nistrative News
3319, 3320. Since 18 U S. C. 1407 appears under the headi ng of
“Narcotics" by Act of Congress, it seens only proper to consider
that it is a narcotic drug lawwthin the neaning of 46 U S. C
239b which was enacted by the sane |egislative body.

When 46 U. S. C. 239b was enacted, Congress apparently felt that
the violation of any narcotic drug |law was sufficiently related to
the safety of life and property at sea to justify revocation of a
seaman's docunents. The |ater enactnent of 18 U . S. C. 1407 to
assist in controlling narcotic traffic and use is consistent with
ny belief that the surveillance of all persons, who are convicted
narcotic offenders and are permtted to | eave and return to this
country, serves as a protective neasure with respect to the
potential danger which is created by the enpl oynent of such persons
as seanen on nerchant vessels of the United States. |In order to
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mai ntain this close supervision over the crews of ships, narcotic
of fenders nust be earmarked as a matter of record which is readily
avai l abl e for use by Governnent |aw enforcenent officials. Wen
this objective is thwarted by the failure of seanen to register,
safety at sea becones invol ved because of the absence of the
deterrent effect such registration has, on previously convicted
seanen, relative to their conduct on board ship with respect to any
I nvol venment with narcotics. This is so regardl ess of whether the
seaman was an enpl oyee or passenger at the tinme of his violation of
18 U. S. C. 1407.

CONCLUSI ON

Based on the above factors, it is nmy opinion that there is no
sound reason why the order of revocation should be reversed as
requested by Appellant. Cbviously, it would serve no purpose to
remand the case to the Exam ner since the determ nations herein are
not inconsistent with his initial decision.

However, clenency will be granted to the extent that Appell ant
may rmake application to the Conmandant (MP) for a new docunent at
this time wwthout waiting for the usual three-year period after
the revocation of 4 Cctober 1957. There is no assurance that the
action taken on such application will be favorable to Appellant.

ORDER

The order of the Exam ner dated at New York, New York, on 4
Oct ober 1957, is AFFI RVED.

J.A. Hrshfield
Rear Admral, United States Coast Guard
Act i ng Commandant

Dated at Washington, D.C., this 26th day of My, 1959.

*xxxx  END OF DECI SION NO. 1098 ****=*
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