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In the Matter of Merchant Mariner's Docunent No. Z-98497 and all
ot her Seanan Docunents

| ssued to: CARL VERNON WOOD

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1097

CARL VERNON WOOD

Thi s appeal has been taken froman order, dated 5 August
1958, by an Examiner of the United States Coast Guard at New
Ol eans, Loui siana, revoking Appellant's seaman docunents. The
Exam ner's ultimate finding was that Appellant was guilty of having
been convicted, on 12 March 1958, by the United States District
Court for the Eastern District of Louisiana, a court of record, for
violation of a narcotic drug |aw of the United States, to wt: 18
U.S.C 1407 (departure fromthe United States w thout registering
a prior narcotics conviction).

Al t hough this conviction was proved by a certified copy of a
judgnent and commtnent, there were two nmaterial errors in the
record which, in nmy opinion, require that the case be remanded for
a hearing de novo.

The record indicates that Appellant was originally charged, on
30 July 1958, Under Revised Statute 4450, as anended (46
U S C 239), for failing to register his prior narcotics
convi ction upon departing from this country on the SS YAQUE. The
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heari ng was al so comrenced on 30 July and adj ourned on the sane
date to give Appellant an opportunity to obtain counsel.

On 1 August, the proceedi ng was reconvened at the request of
Appel | ant who was still w thout counsel. The Exam ner stated that
this was a hearing under the provisions of R S. 450, as anended
(R 1), and then he told the Investigating Oficer to charge
Appel | ant under a different statute, Public Law 500 (46 U.S.C
239a, 239b), with a conviction of a narcotic law violation (R 3).
Anot her charge and specification formwas filled out, alleging the
conviction nentioned above as the Examner's ultimate finding, but
the printed portion of the formstating that the action was under
R S. 4450, as anended, was not changed to 46 U S.C. 239a-b as it
shoul d have been. The new form dated 1 August, was served on
Appel l ant without interruption of the hearing (R 3) and he entered
a plea of guilty to this (R 4). The original charge and
specification is not contained in the record on appeal.

The first material error was the Exam ner's action of
requiring the Investigating Oficer to change the specification
fromone appropriate under R S. 4450, as anended (46 U.S.C 239) to
a specification alleging the conviction, as appropriate under
Public Law 500 (46 U. S.C. 239a,239b). The latter statute was
enacted by Congress as an entirely separate and distinct |aw from
46 U.S. C. 239 rather than as an anendnent to it. The original
specification, alleging the failure to register, was perfectly
valid under 46 U S. C. 239 because Appell ant was servi ng under
authority of his docunent on the SS YAQUE at the tinme of the
of fense. Hence, the Exam ner had no authority to usurp the
prosecuting function of the Investigating Oficer and to prevent
himfromutilizing this optional nethod of charging Appellant.
This was highly prejudicial to Appellant because the regulation
applicable to proceedi ngs under 46 U S.C. 239 does not nmke
revocation of docunents mandatory for a failure to register a prior
narcotics conviction. Title 46 CFR 137.03-1 refers only to
"possession, use, sale, or association wth narcotic drugs.”" On
t he ot her hand, proof of the fact of conviction, for violation of
this narcotic drug law requiring registration of prior narcotic
convictions (18 U S.C. 1407), requires revocation in actions under
46 U. S. C. 239a-b.

It was al so inproper to omt the original charge and
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specification formfromthe record on appeal since it becane part
of the record when the hearing commenced and it was never properly
wi t hdrawn with Appellant's consent.

The second material error was the failure to change the
printed portion of the charge and specification formto state that
t he hearing was to be conducted under 46 U. S.C. 239a-b rather than
46 U.S.C. 239. The Exam ner further erred in this respect when he
failed to correct his opening statenent that this was a hearing
under 46 U.S.C. 239. It was inproper to proceed under the
originally stated authority for the proceeding after the
speci fication had been changed to allege the fact of conviction
which is only appropriate under a different statute. Al so,
Appel | ant was never served with witten notice of a hearing to be
conducted under 46 U.S. C. 239a-b.

It is considered that these errors were highly prejudicial
particularly since the hearing was not adjourned on 1 August, when
t he new charge and specification formwas served on Appellant,
despite Appellant's previously repeated statenent that he was
unabl e to understand the inplications of this action against his
docunent as a result of his conviction for a violation of 18 U S. C
1407.

In view of the foregoing errors which affected the substanti al
rights of Appellant, it is ny opinion that the fairest disposition
Is to remand the case with directions for another Examner to
proceed under R S. 4450, as anended (46 U.S.C. 239), wth a
specification alleging Appellant's departure fromthe United States
on the SS YAQUE wi t hout having registered his prior narcotics
conviction. This is in accord with the specification as originally
dr awn.

The finding that Appellant was guilty of the conviction
referred to herein is set aside.

ORDER

The order of the Exam ner dated at New Ol eans, Loui Siana, on
5 August 1958, is VACATED. The record is REMANDED for proceedi ngs
not inconsistent with this deci sion.
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J. A H RSHFI ELD
Rear Admral, United States Coast Guard
Act i ng Commandant

Dated at Washington, D. C., this 15th day of My, 1959.

sxxxx  END OF DECISION NQ 1097 **x*x
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