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Maintenance of productive fisheries habitat is, it goes 

without saying, essential to the maintenance of productive 

fisheries. Without viable salmon spawning streams in the Pacific 

Northwest, there will be no salmon resource to harvest in future 

years. Without coastal marshes in Louisiana, there will be no 

future shrimp fishery in the Gulf of Mexico. Thus, such 

activities as the filling of wetlands or the ocean dumping of 

dredged harbor spoil directly implicate the interests of seafood 

harvesters and processors. 

In such circumstances, lawyers representing seafood 

harvesters, processors and trade associations must be able to 

advise their clients about the prospects for taking action to 

protect and restore fisheries habitat. In fact, in this new era, 

where at least lipservice to environmental protection seems to be 

the order of the day, there may well be enhanced opportunities for 

taking such action. Just how the fishery lawyer can best serve his 

client in this new era is, however, not always immediately obvious. 

The topic of habitat protection ruu: ~ is vast. Innumerable 

private and public activities in wetlands, in the coastal zone and 

in the oceans themselves have the potential to adversely affect 

fisheries habitat. At the same time, the thicket of Federal, state 

and local regulations governing such activities is immense and 

complex, while programs for habitat restoration and enhancement are 

burgeoning. Sorting through the regulatory thicket and counseling 

clients on effective habitat protection strategies is consequently 

no easy task. 

This Symposium is not the place to provide what could be 
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nothing less than a short course on the full range of environmental 

law. Rather, I hope that, by way of a few general strategic 

thoughts, selective illustrations, identification of several key 

players, and suggestion of future directions the law is taking, I 

can provide some useful guidance. I will start by discussing 

overall strategic considerations relevant to decisions to mount a 

habitat protection challenge. I will then direct my attention to 

two illustrative areas of Federal law -- wetlands protection and 

ocean dumping where the regulated activities typically have a 

direct impact on habitat . I will next proceed to discuss the 

specific roles of the National Marine Fisheries Service ("NMFS") 

and the Regional Fishery Management Councils (the "Councils") in 

the habitat protection process, since they are both responsive to 

fisheries interests and have a defined role to play in habitat 

protection matters. Finally, I will touch on several new Federal 

legislative initiatives which may dramatically broaden the 

possibilities for habitat protection. 

I. STRATEGIC CONSIDERATIONS: APPROACHING THE 
PROSPECTS FOR HABITAT PROTECTION 

The decision when and where to challenge a particular activity 

adversely affecting fisheries habitat is often a daunting one. In 

the course of a year, the U.S. Army Corps of Engineers ("COE"), 

for example, issues literally thousands of permits to fill in 

wetlands. While the cumulative impact is great, individual permits 

often involve alteration or destruction of only a few acres of 

wetlands. Typically, no one fish harvester or processor is 

- 2 -

JJ-1 



drastically affected by any one particular activity. Further, the 

costs of opposition can be quite high, especially if litigation is 

necessary. These costs are magnified if the permit applicant or 

responsible Federal agency is strongly committed to the project 

and can expend substantial resources to defend its position. 

Consequently, it is important to weigh carefully the circumstances 

in which challenge is advisable. Several considerations are 

relevant to the calculus: 

A. Look for High Payoff -- Obviously it is desirable to pick 

a challenge that can be won. Because there are so many activities 

affecting habitat and because often one particular activity in and 

of itself will not have a major adverse impact on the resource as 

a whole, projects should be evaluated for their precedential 

impact. Establishing a principle in a small case may be as 

important as stopping a single, large project. At the same time, 

a small project may be easier to stop where neither the permit 

applicant nor the responsible agency has a major commitment to its 

completion. Finally, it may be sensible to attack projects where 

a complete win is not essential and where the applicant and/or 

responsible agency may be willing to concede appropriate 

compensatory and mitigation measures in order to assure ultimate 

approval. 

B. WOrk Through Fisheries Trade Associations -- Fisheries 

trade associations can often afford to do what an individual 

company cannot . A trade association, representing a large group 

of affected users of the resource, is the logical advocate to 
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challenge actions which pose a common threat but where damage to 

any one individual user may be small. Numerous trade associations 

have become involved in habitat protection initiatives. For 

example, the Organized Fishermen of Florida was active in opposing 

ocean dumpsite designations for the disposal of dredged spoil from 

Tampa Bay, Florida, while the Pacific Coast Federation of 

Fishermen's Associations ("PCFFA") has brought a variety of cases 

aimed at protecting habitat, i.e., challenging the failure of the 

Environmental Protection Agency ("EPA") to promulgate water quality 

standards to protect beneficial uses of the San Francisco Bay 

delta, opposing COE plans to dump dredged spoil from Oakland harbor 

in Half Moon Bay, etc . 

c. search out Private Allies -- Even the pooled resources 

of the industry acting through its trade associations may be 

insufficient to mount successful habitat challenges. The search 

for allies is therefore essential. Given the dollars and time 

involved in a serious regulatory challenge, there is every 

incentive to piggyback on the resources of other organizations. 

In particular, national environmental organizations often have the 

mandate, expertise and money to take the lead on habitat matters. 

In turn, such organizations are generally pleased to have fisheries 

organizations joining with them in habitat challenges, since such 

participation helps demonstrate that a particular project causes 

economic, not just environmental, injury -- often a persuasive 

factor both with agencies and the Courts. In many instances, it 

is most sensible -- and cost effective for the client -- to rely 
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on lawyers for environmental organizations as lead counsel. The 

Sierra Club Legal Defense Fund, for example, is representing PCFFA 

in its challenge to EPA's failure to promulgate water quality 

standards for the San Francisco Bay delta. Counsel for seafood 

companies and organizations can perform an essential back-up 

function in providing liaison with the lead attorneys and supplying 

fishery-specific economic and biological evidence. 

o. Solicit Public Agency Support -- If private allies are 

useful, so, too, are public agency allies. At the Federal level, 

in particular, EPA, NMFS and the U.S. Fish and Wildlife Service 

("FWS") all have mandates to protect habitat and water quality. 

They can be lobbied by their constituents, such as fishery 

organizations, to take the lead in particular habitat challenges . 

NMFS, for example, in the late 1970s, led opposition to the 

issuance of National Pollution Discharge Elimination System 

("NPDES") permits under Section 402 of the Clean Water Act, 33 

u.s.c. § 1342 (the "CWA"), necessary for construction of new oil 

refineries at Eastport, Maine, and Portsmouth, Virginia. As 

discussed later, the involvement of Federal agencies on behalf of 

fisheries habitat can materially affect, and, in some cases, i.e., 

wetlands protection and ocean dumping, actually dictate the 

outcomes of the regulatory process. 

II. INVOKING SPECIFIC FEDERAL 
STATUTORY AUTHORITIES 

The list of Federal statutory authorities which may come into 

play in connection with projects that may affect fisheries habitat 
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is long, including, inter al.i.A.: the Fish and Wildlife Coordination 

Act, 16 u.s.c. §§ 661- 667e; the National Environmental Policy Act, 

42 U.s.c. § 4231, et seq. ("NEPA"); the Endangered Species Act, 16 

u.s.c . § 1531, et seq. (the "ESA"); the Coastal Zone Management 

Act, 16 u.s.c. § 1451, g:t seq. (the "CZMA"); the outer Continental 

Shelf Lands Act, 43 U. s. c. § 1331, et seq. (the "OCSLA") ; the 

Rivers and Harbors Act of 1899, 33 u.s.c. § 401, et seq.; Title III 

of the Marine Protection, Research and Sanctuaries Act, 16 u.s.c. 

§§ 1431-1445 (the "Marine Sanctuaries Act"); the Coastal Barrier 

Resources Act, 16 U.S.C. §§ 3501-3510 (the "CBRA"); and, here in 

the Pacific Northwest, the Pacific Northwest Electric Power 

Planning and conservation Act, 16 u.s.c. §§ 837-839h. Rather than 

run through these and other statutes seriatim (and in all their 

permutations and combinations), I want to focus by way of 

illustration on two particular regulatory regimes where the 

activities at issue are frequently directly related to fisheries 

habitat and typically of interest to seafood companies and 

organizations: (a) the permitting of activities to dredge and fill 

wetlands under Section 404 of the CWA, 33 u.s.c. § 1344; and (b) 

the regulation of ocean dumping of dredged spoil under Title I of 

the Marine Protection, Research and Sanctuaries Act, 33 u.s.c. §§ 

1401-1421 (the "Ocean Dumping Act"). My focus on these two 

regimes should not be deemed to stand for the proposition that they 

are the only or the most likely profitable avenues of habitat 

protection but rather that, while important in their own right, 

they are indicative of the kinds of prospects, both positive and 
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negative, which exist for habitat protection. 

A. Wetlands Protection Under Section 404 of the CWA 

(1) Loss of wetlands through dredge and fill activities 

permitted by COE is undoubtedly one of the major problems facing 

fisheries habitat around the country. In Louisiana, for example, 

which contains some 40 percent of the Nation's total wetlands, 

approximately 100 acres of marsh and swamp are lost each day . The 

primary mechanism for controlling such loss is Section 404 of the 

CWA. 

(2) Section 404(a) specifies that the Secretary of the 

Army, acting through COE, "may issue permits, after notice and 

opportunity for public hearings for the discharge of dredged or 

fill material in the navigable waters at specified disposal sites." 

Permits are required for any activity which alters or destroys a 

wetland. Section 404(a), however, contains no express standards 

to govern the issuance or denial of permits. 

(3) Under Section 404(b) of the CWA, COE must base its 

decisions regarding permits on "guidelines" developed by EPA. 

These guidelines (the "404(b) (1) Guidelines") are published at 40 

C.F.R. Part 230. The overall standard of the 404(b) (1) Guidelines 

is that discharges shall not be permitted "which will cause or 

contribute to significant degradation of the waters of the United 

States." 40 c.F.R. § 230. lO(c). Among other matters, the 

404(b) (1) Guidelines further specify that "no discharge of dredged 

or fill material shall be permitted if there is a practicable 

alternative" to the proposal that would have "less adverse impact 
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on the aquatic ecosystem." 40 C.F.R. § 230.lO(a). In addition to 

relying on the 404(b) (1) Guidelines, COE permitting decisi ons are 

based on an administratively developed "public interest" test which 

involves the balancing of economic, environmental, social and other 

factors. See 33 C.F.R. § 320.4. 

( 4) Acting upon the recommendations of the National 

Wetlands Policy Forum, and fulfilling a campaign pledge of 

President Bush, EPA and COE have entered into a Memorandum of 

Agreement, dated February 6, 1990 (the "MOA"), which establishes 

a National policy goal of "no overall net loss" of wetlands. 

Copies of the MOA and the Federal Register notice announcing its 

adoption are attached at Tab A. However, the MOA expressly 

recognizes that this goal "may not be achieved in each and every 

permit action." 

(5) As specified in Section 404(a) itself, there must 

be public notice and opportunity for comment on individual COE 

permits. COE regulations spell out in considerable detail the 

notice, comment and hearing processes. See 33 C.F.R. Parts 325, 

327. The public comment period is generally 15 to 30 days . Any 

person may request, in writing, a public hearing, and, while the 

decision to hold a hearing is discretionary, COE regulations 

provide that hearing requests "shall be granted unless the District 

Engineer determines that the issues raised are insubstantial or 

there is otherwise no valid interest to be served by a hearing ." 

33 C.F.R. § 327.4(b) (emphasis added) . Either an environmental 

assessment or environmental impact statement under NEPA is normally 
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prepared, thus providing further opportunity for public review and 

input. S,il 33 C.F.R. § 325.2 (a) (4) ; 33 C.F.R. Part 230. State 

water quality certifications under Section 401 of the CWA, 

determinations of consistency under Section 307 of the CZMA and 

endangered species consultations under Section 7 of the ESA may 

also be required, creating yet other avenues of approach. See 

33 C.F.R. §§ 325.2(b) (1), (2), (5) . 

( 6) NMFS and FWS can play an important role in the 

permit application review process . Not only are they specifically 

advised of each permit application and "consulted" by COE, see 

33 C.F.R. § 320.4(c), but they often take a strong position where 

issuance of the proposed permit could have adverse impacts on 

fisheries and wildlife . Under Memoranda of Agreement with COE, 

entered into under Section 404(q) of the CWA, if they object to an 

initial permitting decision, they may seek to elevate that decision 

to the Secretary of the Army . However, elevation is not mandatory, 

and, in any event, there is no requirement that COE ultimately 

defer to the positions of the resource agencies. fu.9.:., Sierra Club 

v. Alexander, 484 F. Supp. 445 (N.D.N.Y. 1980), aff'd, 633 F.2d 206 

(2d Cir. 1981). A copy of the current Department of Commerce 

agreement with COE, dated March 25, 1986, is attached at Tab B. 

(7) EPA, for its part, under Section 404(c) of the CWA , 

has veto power over any COE decision to issue a permit. That veto 

authority, exercisable upon a determination that a discharge would 

have "an unacceptable adverse effect on municipal water supplies, 

shellfish beds and fishing areas wildlife, or recreation 
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areas," has in fact been exercised in a handful of cases. see 

generally aersani v. EPA, 674 F. Supp. 405 (N.O.N.Y. 1987), aff'd 

sub nom. Bersani v. Robichaud, 850 F.2d 36 (2d Cir. 1988), ~. 

denied sub DQm. Robichaud v. EPA, 109 s. Ct. 1556 (1989). 

(8) The effectiveness of the Section 404 process 

is limited. It is rare that an opponent wins entirely and 

persuades COE to deny (or EPA to veto) a permit. COE , as noted 

earlier, has broad discretion under the CWA, and it is generally 

in the business of issuing, not denying, permits. Nonetheless, the 

process can effectively be used to delay issuance of a permit, 

which may compromise a project's economic viability. Moreover, it 

is often possible to secure, in what is basically a process of 

negotiation, conditions on the permit and/or mitigation measures 

which are beneficial to fisheries. 

B. Regulation of Disposal of Dredged Spoil Under the Ocean 
Dumping Act 

(1) Until quite recently, the disposal of wastes at sea, 

governed by the Ocean Dumping Act, presented a variety of problems, 

including the dumping of industrial wastes, municipal sewage sludge 

and dredged spoil. At the end of 1988, Congress enacted the Ocean 

Dumping Ban Act of 1988, Pub. L. No. 100-688, 102 Stat. 4139 

(November 18, 1988), which bans the ocean dumping of all sewage 

sludge and industrial waste as of December 31, 1991, thus putting 

an end to many dumping controversies. Nonetheless, the dumping of 

spoil from harbor dredging remains a significant activity affecting 

fisheries habitat. 
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(2) More than 60 million cubic yards of dredged material 

are dumped at more than 100 offshore disposal sites annually. 

These sites are fairly evenly distributed along both coasts and in 

the Gulf of Mexico. studies by the council on Environmental 

Quality and the National Academy of Sciences have confirmed that 

dredged materials in inner harbors frequently contain a variety of 

toxic elements, including heavy metals, notably mercury, lead and 

cadmium, organic pollutants, such as PCBs, pesticides and 

herbicides, and industrial solvents and chemicals. See generally 

s. Rep. No. 339, lOlst Cong., 2d Sess. 6-7 (June 27, 1990). The 

presence of such toxic pollutants in both the environment and the 

food chain is suspected of causing significant stress on marine 

life, such as lesions, tumors, fin rot and ulcers. 

(3) The primary mechanism for regulation of ocean 

dumping of dredged material is the Ocean Dumping Ac t. Section 2 

of that Act states the following findings and conclusions: 

(a} Unregulated dumping of material 
into ocean waters endangers human 
health, welfare, and amenities, and 
the marine environment, ecological 
systems, and economic 
potentialities. 

(b) The Congress declares that it 
is the policy of the United States 
to regulate the dumping of all types 
of material into ocean waters and to 
prevent or strictly limit the 
dumping into ocean waters of any 
material which would adversely 
affect human health, welfare, or 
amenities, or the marine 
environment, ecological systems, or 
economic potentialities. 
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33 u.s.c . §§ 140l(a), (b). In effect, the Act reflects a 

preference to avoid ocean dumping if other alternatives, such as 

land-based disposal, are available. 

(4) COE has permit authority for the transportation and 

dumping of dredged materials into the ocean. Section 103 of the 

ocean Dumping Act provides that, based on criteria developed by 

EPA, the Secretary of the Army, acting through COE, 

may issue permits, after notice and 
opportunity for public hearings, for 
the transportation of dredged 
material for the purpose of dumping 
it into ocean waters, where the 
Secretary determines that the 
dumping will not unreasonably 
degrade or endanger human heal th, 
welfare, or amenities, or the marine 
environment, ecological systems, or 
economic potentialities. 

33 u.s .c. § 1413(a). Where a Federal project is involved, such as 

COE's own civil works operations and maintenance, Section 103(e) 

of the Act, 33 u.s.c. § 1413(e), permits the Secretary, in lieu of 

a permit procedure, to "issue regulations which will require the 

application to such projects of the same criteria, other factors 

to be evaluated, the same procedures and the same 

requirements .. . . " The Secretary, while applying EPA criteria, 

makes an "independent determination" as to "the need for dumping," 

"other possible methods of disposal" and "appropriate locations 

for the dUJBpinq. 11 Act, Section l03(b), 33 u.s.c. § 1413(b). COE 

has issued regulations which govern both permit issuance, see 33 

C.F.R. Part 324, and its own activities. ~ 33 C.F . R. Parts 335-

338 . 
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(5) EPA's ocean dumping criteria are established in 

accordance with Section 102 of the Ocean Dumping Act , 33 u.s.c. 

§ 1412, which specifies nine factors which must be considered, 

including, inter .al.is: 

(C) The effect of such dumping on 
fisheries resources, plankton, fish, 
shellfish, wildlife, shore lines and 
beaches. 

(D) The effect of such dumping on 
marine ecosystems .... 

* * * * 
(H) The effect on alternate uses of 
oceans, such as scientific study, 
fishing, and other living resource 

1 
. . 1 exp oitation .... 

Criteria are set out at 40 C.F.R. Part 227. They provide, inter 

alia, that ocean dumping is not to be permitted if there is "no 

need for the dumping, and alternative means of disposal are 

available"; there are "unacceptable adverse impacts on aesthetic, 

recreational or economic values"; or there are "unacceptable 

adverse effects on other uses of the ocean .... " 40 C.F.R. § 

227.2(a) (1)-(3). The basic criteria for acceptability are that: 

the proposed disposal will not 
unduly degrade or endanger the 
marine environment and that the 
disposal will present: 

(a) No unacceptable adverse effects 
on human health and no significant 

EPA also specifies criteria for and designates disposal 
sites. ~ 40 C.F.R. Part 228. For a typical EPA designation and 
process description, ™' ~' 55 Fed. ~. 37234 (Sept . 10, 
1990). The designation of dumpsites obviously can provide yet 
another avenue of challenge in ocean dumping controversies. 
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damage to the resources of the 
marine environment.; 

(b) No unacceptable adverse effect 
on the marine ecosystem; 

(c) No unacceptable adverse 
persistent or permanent effects due 
to the dumping of the particular 
volumes or concentrations of these 
materials; and 

(d) No unacceptable adverse effect 
on the ocean for other uses as a 
result of direct environmental 
impact. 

40 C.F.R. § 227.4. Despite this strict language , a pplication of 

the standards in practice reflects a certain flexibility and does 

not necessarily lead to the prohibition of all harmful dumping. 

See 2 Rodgers, Environmental Law§ 4 . 34 at 497-500 (West 1986) . 

See generally National Wildlife Federation v. Castle, 629 F.2d 118 

(D.C . Cir. 1980). 

(6) EPA ' s criteria for determining whether dumpi ng is 

permissible must be applied, and an ultimate veto power rests with 

EPA. However , Section 103(d), 33 u.s . c. § 1413(d), provides a 

waiver procedure if the Secretary of the Army determines that"· •. 

there is no economically feasible method or site available," in 

which case he so notifies the Administrator of EPA and the EPA 

Administrator must grant a waiver within 30 days 11 • •• unless [he) 

finds that the dumping of the material will result in an 

unacceptably adverse impact on the municipal water supplies, shell­

fish beds, wildlife, fisheries (including spawning and breeding 

areas), or recreational areas . " 
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(7) In addition to following EPA ocean dumping criteria, 

COE has its own valuative factors. In the case of permits, the 

same "public interest" review carried out under Section 404 of the 

CWA is also carried out under Section 103 of the Ocean Dumping Act. 

See 33 C.F.R. §§ 320.4, 324.1. Moreover, for its own operation and 

maintenance activities, COE has developed detailed regulatory 

criteria. See 33 C.F.R. §§ 336.l, 336.2. The guiding principle 

is whether, consistent with the statutory standard, "the proposed 

disposal will unreasonably degrade or endanger human health, 

welfare or activities, or the marine environment, ecological 

systems or economic potentialities." 33 C.F.R. § 336.2(d) (1). As 

under Section 404, other authorities, such as NEPA, the ESA, the 

CZMA and the CWA, may come fully into play in the authorization 

process. See, ~, 33 C.F.R. §§ 336.l(b) (6) (NEPA compliance), 

336.l(b) (8) (CWA water quality certification), 336.l(b) (9) (CZMA 

consistency). 

(8) The public notice, comment and hearing processes 

for ocean dumping parallel those for wetlands permitting. As noted 

earlier, Section l03(a) requires public notice and opportunity for 

a hearing prior to permitting and under COE regulations essentially 

the same procedures apply to Federal projects. See 3 3 C. F. R. Parts 

324, 325, 327, 336 and 337. COE regulations for its own 

operation and maintenance activities in fact specifically cross­

reference its generic permitting procedures. See, ~' 33 C.F.R. 

§§ 336.l(b)(2), 336.2(b), 337.l(c). 
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(9) COE's agreements with the wildlife agencies such as 

NMFS and FWS extend to ocean dumping as well as wetl ands 

permitting . Consequently, these agencies may again play an 

influential role and can act as surrogates for seafood companies 

and organizations in the permitting/authorization process, under 

appropriate circumstances even seeking to raise the decision to the 

Secretary of the Army level . 

(10} While once again there are extensive public 

processes under the Ocean Dumping Act, the likelihood of succeeding 

in halting all dumping at a particular dump site is often 

problematical. COE, especially when it comes to its own 

maintenance dredging programs, is in some sense "the fox in the 

henhouse." Nonetheless, in particular instances, if public outcry 

is great enough, and if enough allies can be enlisted in the cause, 

success is possible. Thus , for example, PCFFA and others were able 

to halt dumping at Half Moon Bay. 

III . NMFS. THE COUNCILS AND MAGNUSON ACT AUTHORITY 

Because seafood companies and trade associations likely have 

close relations, or at least familiarity, with NMFS and the 

Councils, and because NMFS and the Councils may in fact be 

responsive to constituent requests for help, special attention 

should be played to the role of these entities in the Federal 

habitat protection process. Several aspects of their role , as 

defined by their statutory mandate and adopted policies, thus 

deserve comment: 
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A. The NMFS Habitat Conservation Policy -- In 1983, NMFS 

adopted a "Habitat Conservation Policy" 48 Fed. Reg. 53142 

(November 25, 1983), a copy of which is attached at Tab c. The 

Policy provides a "focus" for its habitat conservation activities. 

Among other matters, the Policy indicates that NMFS will 

direct its habitat conservation 
activities to assist the Agency in 
(1) meeting its resource management, 
conservation, protection or 
development responsibilities 
contained in the Magnuson Fishery 
Conversation and Management Act, the 
Marine Mammal Protection Act, and 
the Endangered Species Act; and (2) 
carrying out its responsibilities to 
the U.S. commercial and marine 
recreational fishing industry .... 

48 Fed . Egg. at 53146, col. 3. Within this context, NMFS 

committed to seek "to influence decisions about important habitats 

identified by NMFS [including] decisions regarding dredge and 

fill projects, ocs oil and gas development, ocean dumping, water 

diversion, artificial impoundments, energy facilities siting, 

water quality degradation and removal or degradation of tidal and 

intertidal wetlands." Id. at 53147, col. 3. The focus of the 

Policy on fisheries under management and industry interest in 

principle serves to enlist the agency in support of habitat 

protection advocacy sought by concerned seafood companies and 

trade associations. 

B. The NHFS-COE Habitat Restoration Program One 

significant initiative of NMFS under the Habitat Conservation 

Policy was its entry into an agreement, dated November 25 , 1985, 
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with COE to "conduct a 3-year pilot study to investigate the 

practicability of a national program for restoring and creating 

fisheries habitats within each agency's existing authorities, 

resources and capabilities." A copy of the agreement is attached 

at Tab D. A final report on the pilot project was issued on 

February 9, 1990, and has recommended an expanded program, 

National in scope, of coordination for restoration and creation 

purposes. The Executive summary and Conclusions and 

Recommendations of the Report are attached at Tab E. Such a 

program, it is estimated, would cost about $3.6 million to get 

underway. Neither NMFS nor COE has yet made a final decision to 

implement that expanded program. However, if it is approved and 

funded, there will be new opportunities for concerned seafood 

companies to work with NMFS on the creation/restoration side of 

the habitat conservation equation. 

c. Council Habitat Authority The Magnuson Fishery 

Conservation and Management Act, 16 u.s.c. § 1801, et seq. (the 

"Magnuson Act"), vests the Councils with specific authority on 

habitat protection matters. Section 302(i) of the Magnuson Act, 

16 u.s.c. § 1852(i), provides: 

J:/-;l.0 

Each Council may comment on, or make 
recommendations concerning any 
activity undertaken, or proposed to 
be undertaken, by any State or 
Federal agency that, in the view of 
the Council, may affect the habitat 
of a fishery resource under its 
jurisdiction. Within 45 days after 
receiving such a comment or 
recommendation from a Council, a 
Federal agency must provide a 

- 18 -



detailed response, in writing, to 
the Council regarding the matter. 

Fishery management plans, moreover, are required under Section 

303(a) (7) of the Magnuson Act, 16 u.s.c. § 1853(a) (7), to "include 

readily available information regarding the significance of 

habitat to the fishery and assessment as to the effects which 

changes to that habitat may have upon the fishery." A number of 

Councils have been active in pursuing habitat protection 

initiatives. Seafood companies and organizations can nevertheless 

certainly press to have the Councils do more on particular 

projects of concern under Section 302(i). 

o. Proposed Magnuson Act Modifications -- Pending Magnuson 

Act reauthorization bills would enhance the Councils' habitat 

powers, particularly as regards anadromous species. Section 

109 (g) of the Senate bill (S. 1025) and Section 206 (g) of the 

House bill (H.R. 2061) both would amend Section 302(i). Section 

109 (g) of H.R. 2061 would change Section 302 ( i), in language 

basically identical to that of S.1025, to read: 

11 ( 1) Each council -- , 

(A) may comment on, or make 
recommendations concerning, any 
activity undertaken, or proposed to 
be undertaken by any State or 
Federal agency that, in the view of 
the Council, may affect the habitat 
of a fishery resource under its 
jurisdiction; and 

(B) shall, in a timely manner, 
comment on and make recommendations 
concerning any activity that, in the 
view of the Council, may affect the 
habitat of an anadromous fishery 
resource under its jurisdiction. 
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(2) Within 45 days after receiving 
a comment or recommendation under 
paragraph (1) from a Council, a 
Federal agency shall provide a 
detailed response, in writing to the 
Council regarding the matter. In 
the case of a comment or 
recommendation under paragraph 
(l)(B), the response shall include 
a description of measures being 
considered by the agency for 
mitigating or offsetting the impact 
of the activity concerned on the 
habitat of the anadromous fishery 
resource. 

Since both the House and Senate are in agreement on this 

provision, it is likely to become law if and when the 

reauthorization passes. At that time, there will be a mandatory 

obligation on the Councils, especially relevant in the Pacific 

Northwest, to comment on activities which may significantly affect 

salmon habitat and, at the same time, the sponsoring or permitting 

agency must develop mitigating measures . This augmented tool for 

habitat protection could be of use in focusing greater attention 

on habitat and at least assuring identification, if not 

implementation, of mitigation measures. 

IV. EMERGING NEW STATUTORY AUTHORITIES 

This past year has witnessed the emergence of a number of new 

habitat protection initiatives in Congress. Just which 

initiatives will or will not pass is as yet uncertain. However, 

even if some initiatives do not succeed this year, they will 

likely find their way onto the agenda in future years. The 

Congressional cauldron, which is boiling, thus obviously bears 
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watching. Four pieces of legislation considered by the Congress 

over the past year are of special note: 

A. Wetlands Protection and Restoration s. 1731, 

introduced by Senator Breaux of Louisiana, marked-up on June 12, 

1990, and passed by the Senate in late July, is designed, in 

particular , to preserve Louisiana's wetlands . However, it also 

has National ramifications. Section 7 of the bill would generally 

authorize a program of "National coastal wetlands conservation 

grants," administered by the Secretary of the Interior. Grants to 

states would be up to 50 percent of the cost of the projects and 

75% if the state has established a trust fund to acquire coastal 

wetlands . A special wetlands fund would have to be created to 

support the expenditures. Sees. Rep. No. 375, lOlst Cong., 2d 

Sess . (July 17, 1990) . 

B. Coastal Water Quality Standards -- s. 1178, introduced 

by Senator Mitchell of Maine and H.R. 2647, introduced by 

Congressman Studds of Massachusetts, seek to enhance coastal water 

quality, making several critical changes in CWA, the CZMA and the 

Ocean Dumping Act in response to concerns about continued 

degradation of coastal waters by toxic metals, chemicals and 

sewage. s. 1178 was marked-up by the Senate Environment Committee 

on June 12, 1990 . See s . Rep. No. 339, lOlst Cong., 2d Sess. 

(June 27, 1990). H.R. 2647 was adopted by the House Merchant 

Marine and Fisheries Committee on April 18, 1990. ~ H.R. Rep. 

No. 605, lOlst Cong. 2d Sess. (July 16, 1990). s. 1178, known as 

the "Coastal Protection Act," provides new authority for marine 
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research and monitoring programs, expands coastal water quality 

protection programs and seeks to better address the ocean dumping 

of dredged material. For its part, H.R. 2647, known as the 

"Coastal Defense Initiative," would, inter alia: accelerate the 

development of coastal water quality criteria and standards; call 

on the states to adopt "aquatic resources protection programs" 

linked to their overall coastal zone management plans; strengthen 

compliance and enforcement authority; establish coastal water 

quality programs for high priority coastal waters; and create a 

"Coastal Defense Fund", supported through fees charged to 

nonmunicipal coastal water polluters, fines and penalties assessed 

under the CWA and Ocean Dumping Act and outer Continental Shelf 

revenues, to pay for administration of Federal and state programs. 

c. CZMA Expansion -- H.R. 4030, introduced by Congressman 

Jones of North Carolina and marked-up by the House Merchant Marine 

and Fisheries Committee on April 18, 1990, ands. 2782, introduced 

by Senator Kerry of Massachusetts and marked-up by the Senate 

Commerce Committee on June 27, 1990, represent major expansions of 

the CZMA. s. 2782, for example, would, among other matters, 

provide a stronger link between existing state water quality 

agencies and state coastal zone management agencies; call on state 

coastal zone management agencies to implement plans that preserve, 

restore and protect coastal waters and otherwise enhance the 

coastal zone, ~, by ensuring "no net loss" of wetlands; 

authorize substantial sums for development and implementation of 

such plans; and reverse the 1984 Supreme Court decision, Secretary 
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such plans; and reverse the 1984 Supreme court decision, Secretary 

of the Interior v. California, 464 U.S. 312 {1984), to apply the 

Federal consistency provisions of the CZMA to outer Continental 

Shelf lease sales and other activities seaward of the outer 

boundary of the territorial sea. See s. Rep. No. 445, lOlst 

Cong., 2d Sess. (August 30, 1990). H.R. 4030, for its part, is a 

major rewrite of the CZMA which seeks to reorient programs toward 

improvement of coastal resource protection. 

D. Coastal Barrier Resources Protection 

introduced by Congressman Studds and approved 

H.R. 

by the 

2840, 

House 

Merchant Marine and Fisheries Committee on June 27, 1990, ~ H.R. 

Rep. No. 657, lOlst Cong., 2d Sess . (August 2, 1990), ands. 2729, 

introduced by Senator Chafee, would expand the Nation ' s coastal 

barriers protection system under the CBRA. The Coastal Barriers 

Resource System is designed to protect the barrier islands along 

the coasts from further development. It prohibits Federal 

subsidies for development on undeveloped coastal barriers. The 

changes in the law would expand the definition of coastal barriers 

and facilitate new additions to the System, approximately doubling 

the shoreline miles and tripling the acreage in the System. 

CONCLUSION 

In conclusion, what I hope to leave you with is a sense of a 

growing universe of possibilities for habitat protection 

activities by affected seafood companies and trade associations. 

Lawyers for such companies and associations, if they are sensitive 

to the availability of Federal habitat protection measures, can 
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provide invaluable assistance to their clients in helping to 

secure the protection of the resources which are at the base of 

their clients' livelihood. 
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Dated: February 9, 1990. 

-

ICVllU Newburg-Rinn, 
clins Director. Information Ma11ayeme11t 
frision. Office of Toxic Subs!ances. 

[FR Doc. 90-3W8 Flled Z-14--90: 8:45 am) 
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ENVIRONMENTAL PROTECTION 
/.GEN CY 

DEPARTMENT OF DEFENSE 

t'spartment of the Army 

(FRL: 3723-7] 

Memornrdurr. of Agreement (MOA); 
Clsan 'N:iler Act Section 404(b}(1} 
Guidcilr.es 

AC:::NCl!:S! Environmental Protection 
Agency, Department of the Army. 
ACTiON: Notice. 

SUMMARY: On November 15, 1989, the 
Er,vironmcntal Protection Agency and 
t}1e Department of the Arrr.y signed a 
Mer:'lorandtL"Il of Agreement [~!OA) that 
provides clarification and general 
guidance regarding t11e level of 
mitigation necessary to demonstrate 
compliance with the Clea.'1 Water Act 
si::cticn 404(b)(l) Guidelines ("the 

-

uidelines"). The agencies dzveloped 
e 1'.!0A in response to questions that 

Bd arisen with respect to mitiga !ion 
rc::iuiremen!s under the Guicelines 
applicable to the review of applications 
for standard section 41).J perr.tits. The 
i:-iter:t cf the MOA is to improve 
consistency in the implementatio:-i of the 
Guidelines and to eliminate 
r::iisunderstanding and confusion on the 
part of agency personnel. Accordingly. 
·we an,!cipate L11at the MOA will 
L-:crease the effectiveness of the section 
404 prosram by redt..'Cing delays in 
permit processing. minimizing ambiguity 
in the regulatory program and by 
providing agency field personnel with a 
clearer understanding of the procedures 
for d:itermining appropriate and _ 
pra::ic:::.ble mitigation under the 
Gn:delin es. · 

Tl:e Domes Uc Policy Council, through 
its Inter-Agency Task Force on 
Wetlands, of which both the 
F.:wironmental Protection Agency and 
th;; Arrr,y Corps of Engineers are 
r:lt?r::Jbers, has been tasked by the 
President to develop recommendations 
regarding attainment of the goal of no 
n:::.t los3 of the Nation's wetlands. While 

• 

section 4C4 regillatory program. 
luding this MOA. can contribute to 

! att:iin;ncnt of that goal. neither the 
404 p:-o~ram nor this MOA estJb!ish a 
no Mt loss poiicy for the Nation's 
wct!a:'!ds. In meeting this charter. the 
Task Force wH! hold a series of public 

meetings arour.<l the country to solicit 
public views on appropriate strategies 
for achieving the no net loss of wetlands 
goal. including both regulatory and non­
rcgulatory approaches. These public 
meetings will also address specific 
issues such as losses associated with 
agricultural activities in wetlands, and 
losses in specific geographic a!"eas such 
as the Mississippi River Delta and along 
the Louisiana Gulf coast. The Task 
Force will also consider the challenges 
posed in Alaska where a high proportion 
of developable land is wetlands and 
where technical difficulties exist 
regarding opportunities for 
compensatory mitigation. The Task 
Force will also address issues such as 
the important roles of state and lccul 
government and private conservation 
groups: the need to ensure maximum 
possible coordination between section 
404 permitting actions and other 
environmental laws, including the 
National Environmental Policy Act; the 
role of market based strategies; 
mitigation policy, including mitigation 
banking: and the role of le;jislation in 
achieving the goal. The MOA will be 
reconsidered in light of development of 
a comprehensive no net loss policy. 

The MOA interprets and provides 
internal guidance and procedures to Llie 
Corps and EPA field personnel for 
implementing existing section 4-04 permit 
reguiations. The MOA does not change 
substantive regulatory requirements. 
Rather. it provides a procedural 
framework for considering mitigation, so 
that all Corps and EPA field offices will 
follow consistent procedures in 
determining the type and level of 
mitigation necessary to ensure 
compliance with the section 404(b)(1) 
Guidelines. The MOA also maintains 
the flexibility of the Guidelines by 
expressly recognizing that no net loss of 
wetlands functions and values may not 
be achieved in each and every permit 
action. Specifically, the MOA recognizes 
that compensatory mitigation may not 
be required if mitigation is not 
practicable (as defined b. § 230.3[q) of 
the Guiclelines), feasible or would result 
in only inconsequential environmental 
benefits. For example, in areas of the 
country where wetlands constitute a 
majority of the land type, minor losses 
of wetland functions may not need to be 
mitigated by offoite compensatory 
mitigation. In making this determination 
field personnel may consider, among 
other things, the nature of the wetlands 
functior:o, cumulative effects on Lfie 
watershed or ecosy·stcm and whether 
wetlands in tho; contiguous area are 
protected through public ownership or 
permanent casement. The l\fOA does 
not establish any new mitigation 

requirements beyond those currently 
found in the Guidelines or modify the 
Guidelines in any way. 

Since signing the MOA, the agencies 
have conducted discussions with 
affected Federal agencies regarding the 
MOA. As a result of those discussions. 
and in an attempt to clarify the agencies' 
intent regarding the scope and effect of 
the MOA, specific changes have been 
made to the language of the MOA. A 
copy of this revised MOA is published 
with this Notice. 

OATES: The November 15, 1989 version 
of the MOA was modified as reflected in 
the following final document. The 
effective date of this t-.10A is Febrnary 7, 
1990. 

ADORF.SSES: Copies of the MOA are 
available from: 

Office of Wetlands Protection (A-104.F}, 
U.S. Environmental Protection 
Agency, 401 M Slreet SW .. 
Washington. DC 20460. 

Office of the Assistant Secretary of the 
Army, Department of the Army, Room 
2E569. The Pentagon, Washington, DC 
20310--0301. 

Headquarters, U.S. Army Corps of 
Engineers, (CECW-OR). 20 
Massachusetts Avenue NW., 
Washington, DC 20314-1000. 

FOR FURTHER INFORMATION CONT:.Ci': 
Suzanne E. Schwartz of the 
Environmental Protection Agency at the 
address given above; telephone 202/475-
7799, (FTSJ 475-7799: or David Barrows 
of the Department of the Army at the 
address given above; telephone 202/695-
1376, [FTS) 695-1376. 

Lafuana S. Wilcher. 
Assistant Administrator far Water. 
Robert W. Page, 
Assist.ant Secretary of the Anny (Civil 
Works). 
[FR Doc. 90.-3604 Filed 2-H-00; 8:45 amj 

BIWNO. COOE 6~; 371o-oe-M 

FEDERAL MARITIME COMMISSION 

·Notice of Agreement(s) Filed 

The Federal Maritime Commission 
hereby gives notice of the filino of the 
following agreement(s) pursua~t to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, D.C. Office of the Federal 
Maritime Commission. 1100 L Street, 
NW., Room 10220. Interested parties 
may submit comments on each 
agreement to the Secretary, Federal 
Maritime Commission, Washington. DC 
20573, within 10 days after the date of 
the Federal Register in which this notice 
appears. The requiremcn ts for 
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MEMORANDUM OF AGREEMENT ~,~o sr,.,.._ 
.J . <'is' 

BETWEEN THE ENVIRONMENTAL PROTECTION AGENCY i~~ . 
AND THE DEPARTMENT OF THE ARMY CONCERNlNG :s ~ 
THE DETERMINATION OF MmGATION UNDER THE \ 
CLEAN WATER ACT SECTION 404(b)(l) GUIDELINES \<'-1-,..,.t. PRO'l~v 

• 

I. Purpose 

The United States Environmental Protection Agency (EPA) and the United States 
Department of the Army (Army) hereby articulate the policy and procedures to be used 
in the determination of the type and level of mitigation necessary to demonstrate 
compliance with the Clean Water Act (CW A) Section 404(b )(I) Guidelines ("Guidelines"). 
This Memorandum of Agreement (MOA) expresses the explicit intent of the Army and 
EPA to implement the objective of the CWA to restore and maintain the chemical, 
physical, and biological integrity of the Nation's waters, including wetlands. This MOA is 

. specifically limited to the Section 404 Regulatory Program and is written to provide 
guidance for agency field personnel on the type and level of mitigation which demonstrates 
compliance with requirements in the Guidelines. The policies and procedures discussed 
herein are consistent with current Section 404 regulatory practices and are provided in 
response to questions that have been raised about how the Guidelines are implemented. 
The MOA does not change the substantive requirements of the Guidelines. It is intendec. 
to provide guidance regarding the exercise of discretion under the Guidelines. 

Although the Guidelines are clearly applicable to all discharges of dredged or fill 
material, including general permits and Corps of Engineers (Corps) civil works projects, 
this ·MOA focuses on standard permits (33 CFR 325.5(b)(1))1• This focus is intended 
solely to reflect the unique procedural aspects associated with the review of standard 
permits, and does not obviate the need for other regulated activities to comply fully with 
the Guidelines. EPA and Army will seek to develop supplemental guidance for other 
regulated.activities consistent with the poli~ies and principles established in this document. 

This MOA provides guidance to Corps and EPA personnel for implementing the 
Guidelines and must be adhered to when considering mitigation requirements for standard 
permit applications. The Corps will use this MOA when making its detennination of 
compliance with the Guidelines with respect to mitigation for standard permit applications. 
EPA will use this MOA in developing its positions on compliance with the Guidelines for 

1Standard permits are those individual permits which have been processed through 
application of the Corps public interest review procedures (33 CFR 325) and EPA's. 
Section 404(b )( 1) Guidelines, including puhlic notice and receipt of comments. Standard 
permits do not include letters of permission, regional permits, nationwide permits, or 
programmatic permits. 
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proposed discharges and witl reflect this MOA when commenting on standard permit 
applications. 

II. Policy 

A. The Council on Environmental Quality (CEQ) has defined mitigation in its 
· regulations at 40 CFR 1508.20 to include: avoiding impacts, minimizing impacts, rectifying 

impacts, reducing impacts over time, and compensating for impacts. The Guidelines 
establish environmental criteria which must be met for activities to be permitted under 
Section 404.2 The types of mitigation enumerated by CEQ are compatible with the 
requirements of the Guidelines; however, as. a practical matter, they can be combined to 
form three general types: avoidance, minimization and compensatory mitigation. The 
remainder of this MOA will speak in terms of these more general types of mitigation. 

B. The Clean Water Act and the Guidelines set forth a goal of restoring and 
maintaining existing aquatic resources. The Corps will strive to avoid adverse impacts and 
offset unavoidable adverse impacts to existing aquatic resources, and for wetlands, will 
strive to achieve a goal of no overall net .loss of values and functions. In focusing the goal 
of no overall net loss to wetlands only, EPA and Army have explicitly recognized the 
special significance of the nation's wetlands resources. This special recognition of wetlands 
resources does not in any manner diminish the value of other waters of the United States, 
which are often of high value. All waters of the United States, such as streams, rivers, 
lakes, etc., will be accorded the full measure of protection under the Guidelines, including 
the requirements for appropriate and practicable mitigation. The determination of what 
level of mitigation constitutes i•appropriate" mitigation is based solely on the values and 
functions of the aquatic resource that will be impacted. "Practicable" is defined at Section 
230.3(q) of the Guidelines.3 However, the level of mitigation determined to be appropriate 
and practicable under Section 230.JO(d) may lead to individual permit decisions which do 
not fully meet this goal because the mitigation measures necessary to meet this goal are 
not feasible, not practicable, or would accomplish only· inconsequential reductions in 
impacts. Consequently, it is recognized that no net loss of wetlands functions and values 
may not be achieved in each and every permit action. However, it remains a goal of the 
Section 404 regulatory program to contribute to the national goal of no overall net loss of 
the nation's remaining wetlands base. EPA and Army are committed to working with 
others through the Administration's interagency task force and other avenues to help 
achieve this national goal. 

;2( except where Section 404(b)(2) applies). 

3Section 230.3( q) of the Guidelines reads as follows: ''The term practicahle means 
availahle and capahle of hefog done after taking into consideration cost, exi'iting teclmotom·. 
and logistics in light of overall project purposes. 1

' (Emphasis supplied) 
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C. In evaluating standard Section 404, permit applications, as a practical matte­
information on all facets of a project, including potential mitigation, is typically gathered 
and reviewed -at the same time. The Corps, except as indicated helow, first makes a 
determination that potential impacts have heen avoided to the maximum extent practicahle; 
remaining unavoidahle impacts will then be mitigated to the extent appropriate and 
practicable by requiring steps to minimize impacts and, finally, compensate for aquatic 
resource values. This sequence is considered satisfied where the proposed mitigation is in 
accordance with specific provisions of a Corps and EPA approved comprehensive plan that 
ensures compliance with the compensation requirements of the Section 404(h)( 1) 
Guidelines (examples of such comprehensive plans may include Special Area Management 
Plans, Advance Identification areas (Section 230.80), and State Coastal Zone Management 
Plans). It may he appropriate to deviate from the sequence when EPA and the Corps 
agree the proposed discharge is necessary to avoid environmental harm (e.g., tn protect 
a natural aquatic community from saltwater intrusion, chemical contamination, or other 
deleterious physical or chemical imrmcts), or EPA and the Corps agree that the proposed 
discharge can reasonahly he. expected to result in environmental gain or insignificant 
environmental losses. 

In determining "appropriate and practicable" measures to offset unavoidahle impacts, 
such measures should he arpropriate to the scope and degree of those impacts an. 
rracticahle in terms of cost, existing technology, and logistics in light of overall projec 
purposes. The Corps will give full consideration to the views of the resource agencies 
when making this determination. 

1. Avoidance." Section 230.lO(a) allows permit issuance for only the least 
environmentally damaging practicahle alternative.5 The thrust of this section on 
alternatives is avoidance of impacts. Section 230. lO(a) requires that no discharge shall 
he permitted if there is a practicahle alternative to the proposed discharge which would 
have less adverse impact to the aquatic ecosystem, so long as the alternative does not have 
other significant adverse environmental consequences. In addition, Section 230.10(a)(3) 
sets forth rebuttahle presumptions that 1) alternatives for non-water dependent activities 
that do not involve special aquatic sites6 are available and 2) alternatives that do not 
involve special aquatic sites have less adverse impact on the aquatic environment. 

4 Avoidance as used in the Section 404(b)(l) Guidelines and this MOA does not 
include compensatory mitigation. 

5It is important to recognize that there are circumstances where the impacts of. the . 
project are so significant that even if alternatives are not available, the discharge may not 
he permitted regardless of the compensatory mitigation proposed (40 CFR 230.lO(c)). • 

6Special aquatic sites include sanctuaries and refuges, wetlands, mud flats, vegetated 
shallows, coral reefs and riffle pool complexes. 
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Compensatory mitigation may not be used as a method to reduce environmental impacts 
in the evaluation of the least. environmentally damaging practicable alternatives for the 
purposes of requirements under Section 230.lO(a). 

2. Minimization. Section 230.10( d) states that appropriate and practicable steps to 
minimize the adverse impacts will he required through project modifications and permit 
conditions. Subpart H of the Guidelines describes several (but not all) means for 
minimizing impacts of an activity. 

3. Compensatory Mitigation. Appropriate and practicable compensatory mitigation 
is required for unavoidable adverse impacts which remain after all appropriate and 
practicable minimization has been required. Compensatory actions (e.g., restoration of 
existing degraded wetlands or creation of man·made wetlands) should be undertaken. 
when practicable, in areas adjacent or contiguous to the discharge site (on-site 
compensatory mitigation). If on-site compensatory mitigation is not practicable, off-site 
compensatory mitigation should he undertaken in the same geographic area if practicable 
(i.e .. in close physical proximity and, to the extent possible, the same watershed). In 
determining compensatory mitigation, the functional values lost by the resource to be 
impacted must he considered. Generally, in-kind compensatory mitigation is preferable to 
out-of-kind. There is continued uncertainty regarding the success of wetland creation or 
other habitat development. Therefore, in determining the nature and extent of habitat 
development of this type, careful consideration should he. given to its likelihood of success . 
Because the likelihood of success is greater and the impacts to potentially valuable uplands 
are reduced, restoration should be the first option considered. 

In the situation where the Corps is evaluating a project where a permit issued by 
another agency requires compensatory mitigation, the Corps may consider that mitigation 
as part of the overall application for purposes of public notice, hut avoidance and 
minimization shall still he sought. 

Mitigation hanking may he an acceptable form of compensatory mitigation under 
specific criteria designed to ensure an environmentally successful hank. Where a mitigation 
bank has been approved by EPA and the Corps for purposes of providing compensatory 
mitigation for specific identified projects, use of that mitigation bank for those particular 
projects is considered as meeting the objectives of Section II.C.3 of this MOA, regardless 
of the practicability of other forms of compensatory mitigation. Additional guidance on 
mitigation banking will he provided. Simple purchase or 11preservation" of existing wetlands 
resources may in only exceptional circumstances he accepted as compensatory mitigation. 
EPA and Army will develop specific guidance for preservation in the context of 
compensatory mitigation at a later date . 
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III. Other Pmcedwes 

- • A. Potential applicants for major projects should be encouraged to arrange 
preapplication meetings with the Corps and appropriate federal, state or Indian tribal, and 
local authorities to determine requirements and documentation required for proposed 
permit evaluations. As a result of such meetings, the applicant often revises a proposal 
to avoid or minimize adverse impacts after developing an understanding of the Guidelines 
requirements by which a future Section 404 permit decision will be made, in addition to 
gaining an understanding of other state or tribal, or local requirements. Compliance with 
other statutes, requirements and reviews, such as NEPA and the Corps public interest 
review, may not in and of themselves satisfy the requirements prescribed in the Guidelines. 

B. In achieving the goals of the C\V A, the Corps will strive to avoid adverse 
impacts and offset unavoidable adverse impacts to existing aquatic resources. Measures 
which can accomplish this can be identified only through resource assessments tailored to 
the site performed by qualified professionals because ecological characteristics of each 
aquatic site are unique. Functional values should be assessed by applying aquatic site 
assessment techniques generally recognized by experts in the field and/or the best 
professional judgment of federal and state agency representatives, provided such 
assessments fully consider ecological functions included in the Guidelines. The objective 
of mitigation for unavoidable impacts is to offset environmental losses. Additionally fo .• 
wetlands, such mitigation should provide, at a minimum, one for one functiona 
replacement (i.e., no net loss of values), with an adequate margin of safety to reflect the 
expected degree of success associated with the mitigation plan, recognizing that this 
minimum requirement may not be appropriate and practicable, and thus may not be 
relevant in all cases, as discussed in Section II.B of this MOA.7 In the absence of more 
definitive information on the functions and values of specific wetlands sites, a minimum of 
1 to 1 acreage replacement may be used as a reasonable surrogate for no net loss of 
functions and values. However, this ratio may be greater where the functional values of 
the area being impacted are demonstrably high and the replacement wetlands are of lower 
functional val1:1e or the likelihood of success of the mitigation project is low. Conversely, 
the ratio may be less than 1 to 1 for areas where the functional values associated with the 

7For example, there are certain areas where, due to hydrological conditions, the 
technology for restoration or creation of wetlands may not be available at present, or may 
otherwise be impracticable. In addition, avoidance, minimization, and compen~ato1?' 
mitigation may not be practicable where there is a high proportion of land which 1.s 
wetlands. EPA and Army, at present, are discussing with representatives ?f th·e· ?11 
industry, the potential for a program of accelerated rehabilitation ofahandoned rnl faciht.ies~ 
on the North Slope to serve as a vehicle for satisfying necessary cornpensatmnwr 
requirements. 
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area being impacted are demonstrably low and the likelihood of success associated with 
the mitigation_proposal is high. 

C. The Guidelines are the environmental standard for Section 404 permit issuance 
under the CW A. A-;pects of a proposed project may he affected through a determination 
of requirements needed to comply with the Guidelines to achieve these CWA 

·environmental goals. 

D. Monitoring is an important aspect of mitigation, especially in areas of scientific 
uncertainty. Monitoring should be directed toward determining whether permit conditions 
are complied with and whether the purpose intended to be served by the condition is 
actually achieved. Any time it is determined that a permittee is in non-compliance with 
mitigation requirements of the permit, the Corps will take action in accordance with 33 
CFR Part 326. Monitoring should not be required for purposes other than these. although 
information for other uses may accrue from the monitoring requirements. For projects to 
be permitted involving mitigation with higher levels of scientific uncertainty, such as some 
forms of compensatory mitigation, long term monitoring, reporting and potential remedial 
action should he required. This can be required of the applicant through permit 
conditions. 

E. Mitigation requirements shall he conditions of standard Section 404 permits . 
Army regulations authorize mitigation requirements to be added as special conditions to 
an Army permit to satisfy legal requirements (e.g., conditions necessary to satisfy the 
Guidelines) [33 CFR 325.4(a)]. This ensures legal enforceability of the mitigation 
conditions and enhances the level of compliance. If the mitigation plan necessary to 
ensure compliance with the Guidelines is not reasonably implementable or enforceable, the 
permit shall be denied. 

F. Nothing in this document is intended to diminish, modify or otherwise affect the 
statutory or regulatory authorities of the agencies involved. Furthermore, formal policy 
guidance on or interpretation of this document shall be issued jointly. 

G. This MOA shall take effect on February 7, 1990, and will apply to those 
completed standard permit applications which are received on or after that date. This 
MOA may be modified or revoked by agreement of both parties, or revoked by either 
party l!!lone upon six (6) months written notice. 

Robert W. Page (date) 
Assistant Secretary of the Army 

(Civil Works) 

~t?R~ s. ())Jd 4 q'c;J 
LaJuana S. Wilcher (date 

A-;sistant Administrator for Water 
U.S. Environmental Protection Agency 
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MEMORANDUM OF AGREEMENT BETWEEN 
THE DEPARTMENT OF COMMERCE AND 

THE DEPARTMENT OF THE ARMY 

1. Authority: Section 404(q} of the Clean Water Act. 
(33 use 1344(q)). 

2. Purpose: The purpose of this agreement is to establish 
policies and procedures to implement Section 
404 (q) of the Clean Water Act to "minimize, to 
the maximum extent practicable, duplication, 
needless paperwork and delays in the issuance 
of permits." 

3. ·'"·P?licability: This agreement shall apply to applica­
tions foe per mi ts to be issued by the 
Department of the Army under: 

a • Section 10 of the River and Harbor Act of 1899. 

b. Section 404 of the Clean Water Act. 

c. Section 103 of the Marine Protection, Research and 
Sanctuaries Act, except as pertains to compliance 
with EPA established ocean dumping criteria. 

4. General rules: Policy and procedur~s for review of 
permit applications are established in 
33 CFR 320 through 330. 

5. Policy for Interagency Coordination: 

a. The final permit decision will be made by the 
District Engineer (DE) in the vast majority of 
cases, and the need for reopening the record of a 
case developed by the DE will be minimized. 

b. Tbe Administrator, National Oceanic and Atmosphet ic 
Administration (NOAA) will request review of a 
district engineer's decision only when the 
.;aministrator fines t~1at (1) .the case .involves tr;·::: 
development ... -of ·· ... significant ·. · new· ~0 • information, 
(2} ·:there· is necessity .·for .. ·.policy-level .. ,review •-Of 
issues cOf -:-·natidhal··-·signif icance r' Or (3) ··there "ha$. 
been , .. insufficient .inter agency ... coordination .):l..t:, the 
district· :level.... .,) 

.I f f 
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If full consideration to the reconunendations of 
NOAA, including reconunended permit conditions, is 
not given by the DE, it will constitute insufficient 
coordination at the dis~rict level. This may result 
in a request for elevation when, in the opinion of 
the Administrator, NOAA, the project would result in 
sufficient adverse environmental effects to warrant 
such a request. · 

In all these 'instances, the Administrator, NOAA will 
state how the matters of concern are clearly within 

. the Department of Corr~erce's (DOC) authority. 

c. For projects of other Federal agencies, Army and DOC 
will accept, where appropriate and legally permis­
sible, the environmental documentation and decisions 
of those agencies. 

d. Where DOC is the applicant, DOC will be the lead 
agency for environmental documentation. Both 
agencies will cooperate fully in early and 
continuing coordination during development of 
projects, environmental documentation, and public 
involvement processes, including joint public 
notices and, if required, joint hearings. As 
referenced in paragraph s.c., the Army will, where 
appropriate and legally perrniss~ble, accept DOC' s 
findings on all environmental and regulatory matters 
or activities requiring an Army permit. 

6. Pr-ocedures at the initial decisionmaking levels; 

a. The National Marine Fisheries Service (NMFS) will be 
the point of contact-for initial level coordination 
at DOC. 

b. In order to be eligible for referral under the 
procedures provided for 1 under paragraph 7, DOC 
comment letters including recommended permit denial 
letters, letters recommending project modifications, 
or requests for exti:nsions of the conunent period, 
shall be signed by the Regional Director (RO) or a 
specified designee (such designee will not be below 
the level of Division Director)• Where the RD has 
delegated such signature authority to ·a regional 
official, the RD shall provide in writing, to each 
Division and District Engineer in the region, the 
title of the designated official. 

• 

• 

• 
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. 
c. The DE w.ill take reasonable steps to ensure that 

public notices are promptly transmitted to the 
appropriate NMFS off ice. NMFS will submit its 
comments, if any, during the basic comment period 
specified in the public notice. NMFS will comment 
only on matters clearly and directly within its 
authority. Where the basic comment period is less 
than 30 calendar days~ the DE shall upon request of 
the RD or designee extend the comment period to 30 
calendar days. Otherwise, e:<tensions of the basic 
or ex tended comiii.ent period will be authorized only 
upon written request to the DE from the RD or 
designee. The request must be received during the 
comi~ent period sought to be extended and must 
provide the reason for the extension. The DE will 
respond in writing to the request within five 

, calendar days of the date of the letter of request. 
Transmittal provisions of pa~agraph 7.f. will apply 
to this response. 

d. The DE' s and RD' s will develop local procedures at 
the field level to resolve differences, where 
possible, prior to the Notice of Intent to Issue . 
These local procedures will include informal 
consultation, initiated by the DE, after the close 
of the comment period to alert the RD or designee of 
an upcoming decision which will be contrary to a 
recommendation by NMFS for permit or project 
modification. At the request of the RD or designee, 
consultations will consist of such actions as 
telephone calls, electronic mail messages, visits, 
meetings, or other actions. The consultation period 
should not exceed 10 working days from the time the 
DE initiates ·the consultation unless the DE extends 
i~ and will Jnclude a discussion of the anticipated 
decision and of the rationale leading to that 
decision. It is incumbent on NMFS to ensure that 
any additional views regarding the action are 
finalized and communica tea to the DE as expedi­
tiously as possible. In specific cases, the DE and 
RD or designee may determine that the informal 
consultation should include the applicant. If the 
applicant is not included, and the consultation 
results in any substant~ve action on the applica­
tion, the DE or designee will inform the applicant 
of the substance of the consultation and will 
provide the · opportunity for the applicant to 
comment. This consultation will not affect the time 
requirements specified in other parts of this MOA or 
in 33 CFR 320-330. 
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. 
. e. If, at the conclusion of the consultation identified 

at 6. d. above, the DE in tends to issue the permit 
over NMFS's objections or to issue it without 
conditions recomrnended by NMFS, the DE will formally 
notify the RD. When requested by the RD within 7 
calendar days of such notification, the OE will not 
issue a Notice of Intent until after the RD has had 
the opportunity to _q_~~fu~.s ... ~t~~applica tion with the 
appropriate Division Engineer during a mutually 
agreed to meeting. If no meeting has been scheduled 
within 14 calendar days of the RD's request to delay 
the Notice of Intent letter and no conference call 
occurs where there has been a reasonable opportunity 
for discussion within such 14 days, the DE may 
proceed to issue the Notice of Intent letter 
pursuant to subparagraph 7.c. 

f. Meetings · may be scheduled between the RO and 
Division Engineer as necessary to discuss issues of 
mutual interest including problems involving 
indi'lidual permit decisions or patterns of concern 
such as the consistency and appropriateness of 
comment letters, to ensure proper coordination on 
enforcement matters, to review the nature and 
frequency of elevation requests, and to monitor 
program implementation to minimize duplication and 
red tape. This consultation is intended to reduce 
potent~al delays in the permit process by raising 
major iss'l,les to the RD/Division Engineer level 
during the permit process thereby shortening or 
eliminating the time required for additional 
consultation and review. · 

g. The agencies agree to cooperate fully in the 
transfer of all information necessary for the 
agencies to carry out their respective responsi­
bilities. In special cases requiring copying of 
voluminous documentation, the parties shall make 
mutually agreeable arrangements to ensure prompt and 
effective transfer of required information. 

h. Both parties will transmit this document to their 
BE 1 s and RD' s and will take the internal measures 
necessary to assure that the letter and spirit of 
this agreement are understood at all levels withi_:; 
their agency. 

• 

• 

• 
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Procedures for ~eferral: 

a. General. In the vast majority of cases, the entire 
process of consultation and referral outlined in 
this paragraph, when activated, should be completed 
within 90 calendar days of the DE's notice of intent 
to issue a permit; in no cases should the elevation 
process exceed 120 calendar days. 

b. If during the comment period, NMFS recommends that a 
proposed permit be denieo or that the activity be 
modified as a condition of the permit and the matter 
has not been resolved under the consultation process 
provided at subparagraphs 6.c. through 6.f. above, 
the DE will so notify the RD by letter (Notice of 
Intent to Issue) and will defer final action pending 
comp le ti on of the procedures in subparag c aphs i. c. 
and 7. d. The DE' s letter to the RD will include a 

.. brief sum..'tlary · of how NMFS comi11.en ts were considered, 
together with a copy of the Statement of Findings of 
the DE in support of his decision. 

c. Within 20 working days of the DE's Notice of Intent 
to Issue, if the case has not been resolved to the 
satisfaction of the Administrator, NOAA and the 
Administrator determines that it meets the criteria 
in paragraph S.b., the Administrator, NOAA may 
request of the Assistant Secretary of the Army 
(Civil Works) (ASA(CW)) that the permit decision be 
made at a higher level in the Department of the 
Army. The Administrator, NOAA will identify those 
items of ·the district engineer's statement of 
findings with which NOAA takes issue including items 
relating to: 

(l) the affected fish and wildlife resources; 

(2) the impacts of the applicant's proposed project 
on such resources; 

(3) the net resource losses expected by project 
implementation as proposed by the district 
engineer and why the DE's proposals will not 
offset environmental losses; 

( 4) the mitigation proposed 
NMFS' s proposal will 
losses • 

by the NMFS and how 
offset environmental 

8/9' 
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(5) specify in what ways the mitigation recommended 
by the NMFS did not receive full consideration 
in the DE's decision. 

The AdministratoJ:, NOAA will also state the way in 
which acceptance of the Administrator's, NOAA, 
recommendations would result in a better decision. 

d. Within 15 working days of the date of the letter of 
the Administrator, NOAA, the ASA(CW) will decide: 
whether or not the permit decision will be made at a 
level higher than the DE and, if so, at what level 
the final decision will be made. The ASA(CW) will 
notify in writing the agency officials involved. 
Should the ASA (CW) dee ide that the permit dee is ion 
will not be made at a higher level, the ASA(CW) will 
respond to the. Administrator, NOAA in writing 
presenting the results of the evaluation. The 
ASA(C'tl') notification will include snecif 
discussions of each of the items with which the 
Administrator, NOAA took issue. The ASA (CW) will 
state Army's position (concurrence or 
nonconcurrence) with the Administrator, NOAA' s 
positions on each of these items, and will include 
relevant supporting data. The parties acknowledge 
that the final determination of mitigation is the 
responsiblity of the Corps. 

e. The official design-ated by the ASA(CW) to decide a 
referred case will reach a decision within the time 
specified in paragraph 7.a. above and will 
immediately notify the applicant and appropriate 
officials of both agencies. The Statement of 
Findings of . the deciding official will include a 
discussion of items raised by the Administrator and 
will be furnished to the Administrator by the 
ASA(CW). 

f. Each agency will ensu.re that all letters and other 
notifications to the other agency as required by 
this paragraph will be received within one day of 
signature using messenger, electronic transmittal or 
other appropriate means. 

g. DOC and Army desire to avoid the use of duplicative 
review mechanisms. A permit decision will not bt.:: 
subject to the eleV'~.tion process when Army. and DOC 
agree in advance that an adequate separate review 
mechanism exists and has been invoked. 

• 

• 

• 
------~8~/L~'~d ............................................... ............. 
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This agreement is effective immediately upon the last 
.s igna tux:e date below and will continue in effect until 
modified or revoked by agreement of both parties, or 
revoked by either party alone upon 30 days written 
notice. 

9. The Memorandum of Agreement between the Secretary of DOC 
and the Secretary of the Army on permit processing dated 
July 2, 1982, is terminated. Those permit applications 
which have already been referred to the ASA(CW) under 
the July 2, 19 8 2, MOA shall be processed according to 
its terms. Those permit applications for which Not ices 
of Intent to Issue· have been sent by the DE within 20 
cays prior to the effective date of this MOA, but which 
have not yet been referred to the ASA(CW) shall be 
governed by this agreement, except that the time periods 
specified in subparagraphs 7.c. and 7.d. shall run from 
the date of this agreement rather than from the date of 
the DE's letter. 

~~ 
Secretary of Commerce 

MAR 03 1986 
Date 

Ad a ional 
Oceanic and ospheric 

Admini~~~{j 

~7 
creta;y of the Army CJ . 

;w/~ 'fl 
Date 

~--.. 
of the Army (Civil 
Works) 
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,..., s ~.;;::ion or the FEDERAi. REC:l!STER 
: ;r.: .. ,.~; oc:·~mer.ts other t.l'lari rules or 
;·-,:;:iseo ~uies t'1at are a;:iplicab!e lo t.'1e 
c~;~i;.:, Notices ol hearings and . 
.r.·1esw;ations. committee mee!lngs. agency 
;"'c:s1cns and MJiings, de1e9ations oi 
2·ctnor!Y. f11tr.g ol petitions and 
.::;;o;;:a:;ons an.1 agen:::y s:a1emen1s 01 
o·o3"il3t•on ar.d tuncuo~s are exam>iies 
.11 c.:ic~•ments appeanng in this s<:1C:•on. 

CE?ARTMi:JiT OF COMMERCE 

International Trade Administration 

Teievision Receiving Sets, 
Monochrome and Color, From Jap3n; 
Fir.al Results of Administrative Review 
ol Ar.tld:.imping Finding 

A>::ENCY: lr:temational Trc1df! 
.-''.dministration. Commerce. 
ACTlON: Notice of Final Results of 
Administrative Review of Anlidumping 

•

Fi:ld!ng. 

SUMMARY: On August 18, 1983. the 
i);:oartment ofCommercP. published 
i'r~iimirniry results of its administrotivi. 
; !<'·""w cif the ar:tidumping finding on 
1t.·!p1:ision receiving sets from Japan. The 
rir;it>w covered the 21 known ]Hpanese 
;:1ariufocturers and/or e~~porters of this 
r::;rcha:id!se to :.he United s:ates 
r::.irrently :::overed by the finding and the 
p::rintl Aprill. 1980 through Marr.h Ji. 
lY!il. Those final results cover only 
C;o.k" Tr;; ding Co .. Ltd .. thi- exc!usiw! 
srl!er oi television receivir:g sflts 
prL>Juced by Orion Denki. Ltd. 

\\'e gC1ve interested parties an 
opportu::ity to submit oral or written 
co1:1rnents on the preliminar)· r!!sults for 
O:uke. The only comments received 
,.. ere from Otake and no changf!s in our 
pri:;liir.inary results were requested 
f:l11~ed on our analysis, the final results 
<:f :-e\':!:w .for Otuke are the same as 
l::o~<: ;:-resenkd in ihe preliminary 
1 ,:s:ilis. 

i:i=F!?CTl\'E CATE! Novt:mber 2.5. 1983. 

l'OTI F\JRTHER INFORMATION CONTACT: 
Slt:t•han F. !\fur.roe, Michael A. Hudak. 
or David R. Chapman. Office of 
Comp!iimce, lr:ternational Trade 

•

'.dminist.rati.on.. U ... S. D.epartment of 
'u:nmerce. Washington. D.C. 20230. 
t;],:phcne; rzoz) 377-::923. 

S!JPPL.!MENTARY INFOAMATIOtC 

Background 

The Department of Commerr:c ("th1; 
Department") published in the Federal 
Register (·;a FR S7500-Ji507) the 
:m!llminiuv results of lts last 
~d:r:inist.ra.tivc rflview of thn 
;rnt\ciu;nping finding on television 
receiving sets from Japan (36 FR 4597, 
~forch 10. 1971). The Department has 
now completed that review with respet:I 
to Oti:!ke Trading Co .• Ltd. 
Scope of the Re>'iew 

Imports covered by the review are 
ship:nents of tele•ision receiving sets. 
monochrome and color. from Japun. 
Television receiving sets include. but are 
not limited to. units known as projection 
televisions. receiver monitors, and kits 
(contairJng all the parts necessary to 
receive a broadcast television signal 
<ind produce a video image). Not' 
included are certain monitors not 
capabie of receiving a broadcast si:;nal, 
certain combination units (combinations 
of television receivers With other 
electrical entertainment components 
such as tape recorders, radio receivers. 
etc.). and certain sub-assemblies not 
containing the components essential for 
rer.eiving a broadcast television signal 
and producing a video image. We have 
reached no decision on whether or not 
"component televisions" are within the 
scope of this finding and therefore ...... m 
.consider this issue {raised in Zenith 
Radio Corporations' submission of 
March 16. 1983) during the next 
administrative review of this finding. 
Final Results of the Review 

lnierested parties were invited to 
comment 'on the preliminary results. The 
Department received only comments 
from Otake concurring with the · 
preliminary results of review. 

Based on our analysis. the final 
results of review are the same as those 
presented in the preliminary results of 
review. and we determine that 
wei~hted-average margin for Otake is 
0.03 perc&nt. • 

The Di7part:nent sht11l determine. and 
the U.S. Customs Service shall assess, 
du:nping duties on all appropriate 
entries during the time period involved. 
The Department will issue appraisement 
instn:ctions directly to the Customs 
Service. 

The Department waives the cash 
deposit requirement. provided for in 
~ 3S:J.48(b) of the Comml'!rce 

Federal Register 

Vo!. 48, ~o. =a 
- ----·---------.. -- ·---·--" 

Ru~ul1:1tions. fer Otake becaui-e the 
we!!;hted·a\'erage margin for OL<ikc h> 
less than 0.5 percent and, therdon!. ,ii, 
minimis for cush deposit purpOS(is. 

This wain:1r is effective for ull 
shipments of Japanese t1;;levit'iion 
receiving sets exporwd by Otnkr. 
cnu~red. or withdrawn from w<1r1:lw\1,t·. 
for consumption on or aftt:r tht:i <l!!c~ <•f 
publication of this notice. This Wi.lin:• 
shall remain in effect un:il m1blir.atlon of 
the final ;esults of the nexl· 
admini.;trative review. The Departnic!il 
intends to begin immedia~ly the next 
administrative review. The Depar1menl 
encourages interested parties to submit 
applications for protective orders. if 
desired, as early as possible after tlw 
Department's receipt of the information 
during the next administratirn revii.w. 

This ad:r.in!strative review cind notlc1;; 
are in accordance with st:iclion i51{n)[1) 
of the Tariff Act of 1930 (19 1.J.S.C. 
1675(a){1)) and § 353.53 oi the Comrnurc1! 
Regulations (19 CFR 353.53). 
Alaa F. Holmer, 
Depuly Assistant Secrolar//or lmpon 
.4.drninistrclion. 
No\·ember 21. lll83. 
[FR [)(>(;. !IJ-31113:: riled 11-::1-11.1: !l:~S •"'I 
811.U!j(i COO£ 3! 10-05-fot 

National Oceanic and Atmospheric 
Administration 

(Docket No. 31028-211} 

Habitat Conservl'ltlon; Polley tor 
N:itional Marine Fisheries Service 
(NiVIFS) 

AGENCY: National Oceanic .and 
Atmospheric Administration (NOA1\J, 
Commerce. 
ACTlON: Notice of effective NMFS 
habitat conservation policy. 

SUMMARY: NOAA issues a policy for the 
National Marine Fisheries Service 
(NMFS) which pro\·ides a focus for 
NMFS' habitat conservation ar.tkitiF:s. 
while at the same time integrating 
habitat conservation ccmsiderations 
throughout the major programs and 
activities of the Agency. The policy 1:1lso 
encourages greater participation b;:.· the · 
Regional Fishery Management Councils. 
the States and others in habitat 
conservation :natters. This action is 
necessary in order to allow N~iFS to 
focus its habitat conservation acth·ities 
on !hose species for which N~WS is 
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primarily responsible or which are the 
subject o{ a NMFS program. The effect 
of this policy will be to make NMFS' 
habitat conservation activities more 
responsive to the goals and objectives of 
the Agency as set forth in the NMFS 
Strategic Plan. and to allow priorities to 
be set and defended. 
EFF!CTIVE DATE: November 21. 1933. 

FOR FURTHER INFORMATION CONTACT: 

Herbert L. Blatt, Chief, Policy Croup. 
NMFS. 202-653-7551, or Kenneth R. 
Roberts, Chief. Habitat Conservation 
Division. Nl\.fFS 202-634-7490. 

SUPPLEMENTARY INFORMATION: 

Background 

The NMFS has primary Federal 
responsiblity for the conservation. 
management. and development of living 
marine resources and for the protection 
of certain marine mammals and 
endangered species under·numerous 
Federal laws. The Agency also has 
responsibilities to the U.S. commercial 
and marine recreational fishing industry, 
including fishennen, and to the States 
;ir:d the general pub!ic. These 
responsibiHties are inherent in NMFS' 
mission which is "To achieve a 
continued optimum utilization o( living 
marine resoures for the benefit of the 
Nation." t-.~tFS is vitally concerned 
about the habitats that support li\'ing 
mRrine resources since the well-being of 
these resources and the fishing industry 
depends upon healthy and productive 
habitats. 

The U.S. commercial and m1:1rine 
recreational fi!>hing industry makes an 
important contribution to the Nation's 
economy. The commercial fishing 
segment of the industry prcduces food 
and industrial goods that contribute $7 
billion annually to the gross national 
product Including fishing vessels and 
shoreside businesses. the com.merchil 
fishing segment e:nploya nearly 300.000 
persons. Marine recreational fishing 
provides opportunities f01' recreation as 
well as a st1bstantial quantity or rood for 
15 to 20 million anglen la the United 
Stcttes. Catch by marin•recreational 
fishennen accounts for an estimated 30 
to 35 percent of the total U.S. finiish 
harvest used for food. Expenditures by 
these fishermen. the value of associated 
industries (such as tackle. boat. and 
trailer manufacturers. and the party and 
charter boat industries), and the value of 
the recreational fishing experience itsel! 
are significant components of the U.S. 
economy. Direct expenditures by marine 
recreational fishermen are estimated to 
be at least SS billion annually. not to 
mention the indirect economic impacts 
generated from these expenditures. 

Marine mammals and endangered 
species are also important to the Nation 
in terms o{ their domestic and 
international significance-aesthetic, 
recreational. ecological and economic. 

Coastal and estuarine areas and their 
associated wetlands are vitally 
important.es spawning and nursery 
grounds for both commercial and marine 
recreational fishery reso.urces. 
Approximately two-thirds of our 
important fishery resources depend 
upon these areas which also serve as 
habitat for m3ny species of marine 
mammals and endangered species. 
However. population shifts to coastal 
areas and associated industrial and 
municipal expansion have accelerated 
comoetition for use of the same habitats. 
By 1S90. 75 percent of the U.S. · 
population will Jive within 50 miles of 
the coastlines. Increasing efforts to 
develop new or allemate sources of 
energy are further stressing important 
Ji\·ing marine resource hctbitats. As a 
result. these habitats have been 
substantially reduced and continue to 
suffer the adverse effects of dredging. 
filling. coastal construction. energy 
de\'elopment. pollution, waste disposal. 
and other human-relatd activities. In the 
case of wetlands. from 1954 to 1978 
there was 11 average annual loss of 
104.000 acres which was a ten-fold 
annual increase in acreage lost between 
1780 and 1954. 

Recognizing the importance of habitat 
to the management and conservation of 
living marine resources. NMFS proposed 
a new habitat consen-ation policy for 
the Agency. The notice of proposed 
policy, publi:ihed in the Federal Register 
on juiy 19. ;1.983 (no. 139), .at 48 FR 32847, 
solicited public comments. 

Response to Public Commeab 

During the comment peri~d. twent:y­
five letters were received from other 
Federal agencies. State govemnients, 
Regional Fishery Management Councils, 
and orga.nUations representing millions 
of citizens. The commenters. in general. 
supported the proposed policy. stating it 
is long overdue and commending the 
approach. However. certain of the 
commenters had specific concerns 
which are set forth below along with 
NMFS' response. 

Policy 

Comment: Implicit in the goal and 
mission statement of N1tFS is the 
assumption that populations concerned 
would be usable. This should be 
clarified. 

Response: NMFS agrees that the 
policy should make clear that the 
habitat conservation activities of the 
agency are to maintain or enhance the 

capctbility of the environment to. among 
other things. produce fish and shellfish 
that are safe and wholesome. The 
wording has been amended accordin.llly. 

Comment: Several commenters 
caution against too narrowly defining 
scope of policy. It should signify the 
need to give priority attention to those 
species for which direct managment 
presently is Agency responsibility ar:d it 
should clearly state that i':MFS has 
stewardship responsibility for all Jiving 
marine resou;ces under Fed~ral 
jurisdiction. 

Response: NMFS does not believe the 
language needs modification. While 
NMFS has overall responsibilty for 
li\'ing marine resources. it is necess<try 
to focus NlviFS' habitat conservation 
activities on those resources over which 
it can influence management regimes 
throughout the range of the species. 
NMFS' activitie~ with respect to one 
specres could benefit other spec:ies th1:1t 
depend on a particular habitat. 

Policy Fromeworlc 

Comment: Suggest dctrifying 
paragraph 1. Policy Framework. to 
indicate N.M.FS also has management 
responsibility for species for which no 
Fishery Management Plans are pl"llnned. 
such as squid or herring in the Gulf of 
Mexico. This could be accomplished by 
rewording clause "(1) covered or to be 
covered" to "(1) covered or subject to 
being covered." · 

Response: For clarity, .N~fFS agrees to 
suggested change. 

Implementation 

Comment: The coordinctlion 
mechanism ior policy's implementaliu:i 
is nol desdbed. It is also nol clear how 
interestec ·.1blic aod conservalion 
groups wi, Je able to interact and have 
input into L'lis important decision. 

Response: The coordination 
mechansim will be developed by ;:;ach 
region. following national guidelines. 
during the implementation phase. It is 
expected that NMFS Regional and 
Center Directors will discuss their 
programs with their constituents in 
order to make determinations with 
respect to priorities. 

Comment: In Implementation Strategy 
No. 4. second sentence. urge addition of 
"artificial impou."ldments" to list of 
activities which have potential for 
habitat degradation. 

Response: NMFS agrees to this 
addition . 

Comment· Under Implementation 
Strategy No. 7, suggest policy cover 
catadrom-0us as well as anadromous 
species. 

• 

• 

• 
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• 
Response: Suggestion refers to NMFS' 

involvement In fresh water. While 
catadromous species are not excluded. 
NMFS.intends to focus on a:urdromous 
species. 

Comment: Implementation Strategy 
No: 3(a) ir:lplies that fishermen may be a 
threat to fishery habitats. Statement 
should be clarified to address possible 
conditions under which fishing poses a 
Lireat to habitat. 

Response: Under certain conditions, 
fishermen C3n cause damage to habit<1ts. 
e.g .. bottom gear fishing. vessel 
discharges. etc. The Regional Fishery 
Management Councils may deal with 
such under the Magnuson Fishery 
Conservation and Management Act 
fMagnuson Act). but may not control 
actio:is by others. There was no 
intention to single out fishermen as a 
threat to habitat as they realize the 
importance of healthy habitats and art! 
beneficiaries of such. · 

Comment: Implementation Strategy 
No. 3{a} states that fishery ~fanagement 
plans should include "proposal of 
measures to preserve. protect and 
restore habitat." Should be clarified to 
indicate range of "meissures" which 
could be implemented. Should also 
indicate that no measures may be 
rnquired in many fisheries where habitat 
issues are not significant. 

• 

Response: The range of measures i3 
intentionally left up to eacl1 Regional 
Fishery Management Council. depending 
on needs of the fishery. J'he Councils 
will have the same prerogatives 
regarding habitat ccn.servatlon that they 
have with respect to any other 
m::rnagement mP.asure contained in the 
Fishery Management Plans. The 
J;inguaga of 3(a) has been modified to 
indicate that measures will be proposed 
udy where appropriate. 

Role of Regional Fishery Mana;.,;ement 
Coc:r.cils 

Comment: lmplementaticn Strategy 
:'\/o. 3\a) imposes strict requirements on 
t~e Rei;!ional Fishery Management 
c,:unciis above and bcrond the 
requiren::ents of the Magnuaon Act. Talk 
of a partnership between f'..'MFS and the 
Councils is contradicted by a clear 
threat to disapprove Fishery 
Management Plans that do not meet 
requirements proposed by NMFS. 
Moreover. this strategy is an attempt to 
reduce the responsibilities of the 
Councils assi~ed by Cong:ess. 

Response: Implementation Strategy 
No. 3(a) strengthens. not weakens or 
reduces. the role of the Councils . 

•

garding habitat co11servation. This· 
rategy does not impose requi:ements 
eyond the Magnuson Act. since habitat 

is an important element in fishery 
management. .. . . . . ... •/ . 

Comment: It would be appropriate to 
refine the planning and implementation 
strategies ~o assure the Councils a 
partnership level role in any actions 
taken under the policy once it is 
imp!emented. If workshops to further 
develop the polic)' format are being 
considered, the Councils would 
appreciate an opportunity to participate. 

Response: The Councils are intended 
to have an important partnership role 
and NMFS expects to contact them from 
time to time during policy 
implementation planning and 
development. 

Comment: Minimum Fishery 
Management Plan descriptions called 
for could impose an impractical burden 
on plan development For example. 803 
of salmon catch in Alaska includes fish 
frcr::i h1:1bitat areas outside Alaska. The 
Councils are conscious of importance of 
habltat and need to protect it. but the 
Councils are not in a position to _ 

' carefully review the work of e\·eryone 
on the coasts and oceans and assess or 
restate the assessments of other 
agencies which do monitor the impact 
1hose actions may have on the 
environment. 

Response: .N~IFS believes an.' 
erroneous impression was created by 
wording in Implementation Strategy No .. 
3{a) which stated "The Regional Fishery 
Management Councils should address 
habitat considerations in their Fishery 
Management Plims. where applicable. 
based on the best available information 
from al! sources which can be 
'coordinated by i'lMFS/N0.1.4.'' The 
underlined words have been deleted to 
makp. clear the Councils will be obliged 
to review only information made 
available to the:n by l\1vfFS/NOAA and 
others duri.ng their plan deliberations.. 
This v.ill he an evolutionary process and 
wiil not impose an irnp!'actical burden 
on the Co'.:ncils in plan de\'elopmenl 
i'jMfS will work closely with the . 
Councils to make them aware of habitat 
conservation matters they might need to 
consiuer. 

· Co,Time"Jlt:.Several commente!'S stated 
that Lrr:plementation Strategy No. 3 
outlines the development of a 
potentially powerful framework for 
building a constructive partnership 
between the Councils and NMFS for 
habitat conservation. Although the 
Councils presently may become as 
involved in maintenance of habitat as 
their authorities allow, they have played 
a .minor role in habitat conservation to 
date. If this strategy is to be 
implemented successfully. l\'MFS will 
have to be highly responsive to Council 
needs with technical assistance and 

information delivered both timeh· and 
adequately. Parhapslmplementa.!iun 
Strategies Nos. 1 and 2 should m<the a:~ 
even stronger reference to develop:ne::t 
oi research priorities and programs in 
rospcnse to Council needs. 

Response: !'11vfFS expects that 
Implementation Strategy ~o. 3(b) will 
result in t'.1.-fFS pro\·iding the Councils 
with needed information and support. 
Again. this will be an evolutionary 
procP.ss so as not to place an undue 
burden en the Councils. The products 
resulting from implementation of 
Strategies ~os. 1 and :Z will provide the 
basis for the information pro\·ided to the 
Councils. 

Comment: Suggest follo•ving chani;e i:i 
Implementation Strategy No. 3(a). 
second paragraph: "Where appropriate. 
existing FMPs should be amended to 
meet these standards ... 

Response: ~"MFS agrees to 
recommended change. 

Comment: Caution against over 
reliance on Councils as their desires 
ma)' not always lead to non·overfishin~ 
or non-resource exploitation poiicies 
that N~fFS supports in conjunction with 
wetlands protection and fisheries 
management. 

Response: !'.'MFS has every 
confidence that the Councils. in 
partnership with NMFS. will not 
undertake actions that will lead to 
overfishing or over exploitation of the 
resource. 

.M\!FS' Role Vis-a- Vis Regional Fisher:; 
Management CouncHs and States 

Comment: Se\'eral comrnenters 
believe that a number of statements 
within the policy convey the impression 
that NMFS intends to inject it11eif into an 
active role of fishery management ir. the 
Fishery Conservation Zone (which ls the 
responsibility of the Regional Councils) 
and within the territorial seas {which is 
under States' jurisdictions). 0\'era!l 
conclusiom is that the policy. as wr'Wr.n. 
suggests the intention of assigning to 
!\1.iFS a role in fisherv manaQe!"l1e:-it 
which heretofore haa .ben filled bv the 
Councils and concerned coastal States. 

Response: The policy recognizes a 
partnership between NMFS and the 
Councils under the Magnuson Act and 
does not create any greater role for 
f\oWS or the Councils than that which !s 
currently required under the Act. The 
policy is not intended to usurp the 
Council's responsibilities. 1t provides •he 
bsis for considering habitat during the 
Councils' development of Fishery 
Management Plans. Moreover. the policy 
does not provide for NMFS' intervention 
in State management of State resources 
in State waters. It indicates that NMFS 
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and the Counc!ls have an interest in 
conserva:ion of the habitats of SpP.cies 
managed under the Mapuson Act. 

Comment. The poliq• should provide 
for r2cognition of States' roles in habitat 
conservation and for more definitive 
mechanisms for working with States in 
this regard. Severn! opportunities exist: 
(a) Under Implementation Strategy No. 
1. Regional Directors shouJd include 
State programs in their inventory of 
strategies to address habitat isi;ues. 
There should be formal consult .. lion 
with. and opportunity for comment by. 
States prior to adoption of regional 
habitat protection plans: (b) existin:; 
~rant programs should recognize the 
validity of habitat conservation matters: 
and (c) procedures for Jl,'MFS' 
coordination with the States rP.garding 
Fish and Wildlife Coordination Act 
reviews should be adopted. 

Comment: Suggest development of 
lnteragency memorandum between 
NMFS and the Fish and Wildlife 
Service, perhaps with Army involved 
also. to remove duplication cf effo:"t 
when commenting on Corps of Engineers 
water resource projects and permit 
applications. 

Be1>ponse: The importance of 
ecosptem plannin& and research is • 
dearly recognized and dealt with in 
Implementation St~\llegies Nos. 1 ar.d:::.. 

Response: Implementation of the 
policy will be in full recoi;nHion of 
States' roles in habitat conservation. 
The policy in no way evisions a 
reduction of State activities. It is 
expected that States will be consulted 
du.ring planning and implementation. It 
is expected that NMFS' grant programs, 
<lS well as other prog:-ams, will conslder 
habitat as part of the integration 
process. 

Interactions With Other Agencies 

Comme.'lt: One State commented that 
the Corps of Engineers has been 
tre<ditionali>' recognized as the Federal 
a!mecy for coastal habitat protection. 
The Corps' working relationship with 
coastul States is a long proven process. 
lmph::nentatlon of the policy wil! add 
another layer of Fedora! involvement to 
what is already in place. 
F.espvllSe: The policy does not provide 
for replac~ment of the Corps of 
En!?ineers or any other agencies hav:ng 
interests in habitat conservation. NMFS, 
under the Fish and Wildlife 
Coordination ;1..ct. will continue to 
provide recommendatons to the Cci-ps 
regarding its issuance of penn.its fer 
constn:ciion which could have an 
impact on J;vir.g ma...-ine resources. The 
Corps will continue to make final 
decislons on issuance of permits.· 

Comment: Several commenters stated 
· that NMFS should coordinate its habitat 

consen·ation programs not just with 
other elements of NOAA. but olso with 
othe1 key Federal and State agencies 
which have interests in or 
responsibilities for habitat conservation. 

Response: In this regard, N.MFS has 
!!\"e:')' expectation of building in other 
Federal and State agencies. 
lmplementation Strategy No. 6 
s;:i(?cifically addresses this concern. 

Response: If needed, such a 
memorandwn could be one of many 
provided for in L'nplementation Strategy 
No.a 

Benefit of Proposed Polic;: to Other_ 
Wildbfe 

Comment: Recommend inserting at 
appropriate place, language that states 
that migratory birds will benefit from 
policy. 

Response: NMFS agrees. Language 
has been added to reflect that 
implementation of the policy will be 
beneficial to other wildlife resources. 
including migratory birds. 

Impact of Energy Development 
Comment: Quoting a statement in the 

Background section that coastal habitats 
"have been substantially reduced and 
continue to suffer the adverse effects of 
... energy development •..• " one 
commenter suggested that unless NMFS 
could fully docwnent the statement. it 

• should be deleted. 
Response: The impacts of energy 

development on living marine resource 
habitats were listed along with impacts 
of other human-related activities such as 
dredging. filling. coastal. construction. 
.Pollution and waste disposal. In the case 
of wetlands, actual loss figures were 
quoted from The Coastal Almanac for 
1980-The :rear of the Coast (Ringold 
and Clark. 1980). 

Predator·Prey and Ecosystem 
Relation:;hips 

Comment: Recommend adding 
language that specifically addresses the 
p~edator·prey relationship. 

Respo11.<1e: The proposed policy 
implicitly recognized the importance of 
prey species which support species of 
importc::nce to man. However. for clarity, 
the policy has been revised to 
specifically recognize the importance of 
the predator-prey relationship by using 
the language recommended by several 
of Ll-ie oommenters. 

Comment· Several commenters stated 
that marine life is part of an aquatic 
ecosvstem where food and nutrient 
sourcas are so interwov!!n as to meke 
preci!le determination cf relationships 
between managed and .non-managed 
species extremely difficult. Proposed 
policy seems not to provide explicit 
credence to value of ecosystems in 
maintaining diversity of species. 

This matter is also addressed in lhe 
amcnd:nellt to the policy with respect to 
the predator-prey relationship. 

Funding/Resources 

Comment: Several comroentt1rs stated 
that for effective imp!ementt1t1on o[ the 
policy. an adequate funding base for 
habitat research and ccncc:-vatian 
activities must be maintained. 
Moreo,·er. while delegation oi authori:y 
to States may be apprcpriate. lack of 
money may preve:it it from working 
properly. 

Reisponse: Implemen:ation of the 
policy is not premised upon an increase 
in funding. but better utilization of funds 
available. Recognizing that State and 
local governments also fa::e budget 
constraints. NMFS expects they will set 
priorities re:;arding u!Hizat!on of 
resources. The Federal Govemment wiII 
help to the extent it can. sud: as ac1ing 
as a cataiyst. 

Comment: The policy wou1d d~mand a 
redirection of NMFS' effort. With no 
mention of funding for increase in 
habitat conservation effort. development 
programs and interests must necessarily 
diminish as environmental protection 
programs and emphasis expand. 

Response: Al though the policy is not 
intended to significantly diminish 
specmc programs. N).fFS cannot 
forec:..1st the effect on such prol!ran:s 
wi:h adoption of the poiicy. J',;MFS will 
deal with the direction of habitat 
cons~rvation and other activities during 
its strategic planning efforts. 

Research 

Comment: Applaud scientific/ 
research thrust but would like to see 
ri:quirement for sharing research 
findings with a variety of non·Ft:deral 
organizations concerned with habitat 
consen:alion. 

Response: Implementation St:-ategy 
No. 2 has been amended to clea;ly 
reflect NMFS' obligation to disseminate 
information to the public. 

Comment· NMFS' role in research 
activities should receive greater 
emphasis than is implied in proposed 
policy statement. 

Respo.rise: Implementation Strategies 
Nos. 1. 2 and 3(b) reflect NM.r-:3' desire 
.to give greater emphasis to habitat· 
research activi lies. 

/nterna!ional Habitat Actin'tfes 

Comment: Regarding N'MFS' 
participati.-:>n in international habi:at 
activities in support of obligatit:ns o~ the 

• 
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U.S. under international agMtements. it 
oc:curs that negotiations with foreign 
nations who ars seekin1 fisi-Jng rights in 
U.S. wa:ers. may offer opportunities for 
international habitat protection 
activities. Foreign natlcns with the bt:sl 
habitat protection records might be 
!liven preferential trutment in the 
fisheries allocation process. 

Respon~e: The policy cces not 
preclud~ this suggestion. N:\U'S will 
bring ii to the attention of the 
Depart.'11ent of State with 11'1hich N!l.ffS 
cooperates m making allucation 
dete::ninations. lmplement::ticn 
St:-ategy No. 6 recognizes L'1e need for 
in:eragency cooperaticn and 
agreemen:s. 

For t!ie read2r's be:ie!H. the mo<.li!'ied 
Statement of Policy fo!!ows. 

Policy Framework 

Tr1:1ditionaliy, the habitat 
conservation activities of NMFS have 
been bused primarily on the po!:cies 
develop1td in r~ponse to the Fish and 
'.Vildlife Coordination Act (FWCAJ and 
the National Environmental Policy Act 
1:\EPAJ. These !av s give N!l.rFS an 
important ad'Wiso; role, primarily with 
rt)spect to reviewbg and commenting o::i 
proposed Federal projects. licenses, 

•

oerm.its, etc. which could afi·e· ct living 
marine resourees. Because of this 

dvisory role, NMPS' habitat 
conservation activities have been 
determined brgely by the policies. 
ciclions. and deadlines of others. For the 
most part. these activities have dealt 
piimarily with general concerns of 
l':cJb:tat loss and degradation and not 
with srec:fic habitat problems relating 
to !he species of living marine resources 
for which NMFS has primary 
r:'lana;err.ent responsibilities. i.e. species 
i 1) covered or subject to being covered 
t:nde~ Fishery Management Plans 
tlev1.1'.oped under the l\fa;snuson Fii.hery 
Co=iser,·ation and M:rna2ement Act 

. ! '.\!a;,?:lUSon Act) ar:d (2) assigned to 
'.\.'.',ffS under the Marine Mammal 
Prote·,:tion Ac: a;id the Endangered 
~ pecies Act Within this framework 
:hese activitiies have been tu=-uful in 
carrying out :he objectives of the FWCA 
a::d :-:EPA. However. evolvins mission 
and programs require the Agency to 
focus its activities on hahit&ts important 
~I) fr.e species referred to above, 

In acici1tion to the need for a change 
resul!ing from the foregoing. a number of 
events have occc...-red that give NMFS 
:he opportunity to enhance substantially 
its oH?:-all roie in habitat conservation. 
These include opportunities to use all of 

•~ffS' le;;;.1sl·.i· tive auth.oriti.es to take an 
tive ro!e in habitat conservation and 
ensure that it is appropriately 

cor:sider!!.:l in all of NMFS' programs, 

and opp,qrctunities.to inake·the program 
more effective through strategic 
ple.nr.ir:g. Additional events include 
changing Federal and State roles under 
Ac.!ministration policies and reduced 
Federal bud~ets. 

Although ~;~.fFS' past role in habitat 
conservation was la:gely determined by 
the FWCA and :-.T..PA. significant recent 
leg:s!&tion. particdariy the Ma~nuson 
Act gives NMFS broader authority and 
more opportunitiP.S for achieving habitut 
conservation objectives. This Act also 
provides comprehensive authority to 
intf!gra te habitat conservation 
throughout the Agency's conservation. 
management. and development 
programs. This can be accomplished 
through the Agency's strategic plannir:g 
p.-ocess which ls the mechanism for 
setting priorities based on N!.1FS' 
resources and responsibilities. 

Changes in traditional Federal and 
State. roles are e':pected to occur as a 
result of sorting out •esponslbilites 
amen~ Federal. State, and local 
)lOVernrnents and shifting 
dE!cisionmaking and responsibiiity for a 
v!lriety of policy. bud~etary, and 
regu!atory matters to State and local 

. governments. Implementation of this 
policy will give State and local 
governments more control over 
activities that rnay be more 
appropriately conducted at those levels 
and. as a consequence. reduce direct 
Federal expenditures and lnvoh·ement. 

With respect to living marine 
resources and their habitats. the sorting 
out cf res::ionsibilities between State 
and Federal go,1ernments is complex. 
Generally. the States have overall 
responsibility within their inland and 
coastal waters (0-3 miles from shore) for 
management of living marine resources 
with the exception of marine mammals 
and endangered species. NMFS has 
been assigned the Federal management 
responsibility. in partnership with the 
Regional Fishery Management Councils. 
for fishery resources in the U.S. Fishery 
Conservation Zone (generally 3-200 
miles). Hcwever. the Magnuson Act 
recognizes a need for management 
throughout the ran~e of the species. 
Moreover. many of the species ofllving 
marine resources for which J'..i"t.1FS is 
responsible spend a par.ti.on of their life 
cycles in habitats primarily located in 
State waters such as rivers. wetlands, 
and estuaries. Many of these commcn 
property resources cross State as well 
u international boundaries. Therefore, 
consistent with the Magnuson Act. 
N~tFS clearly has a role with respect to 
certain living marine resource habitats 
located in State, interstate and 
international waters. NMFS also has a 
long hbllory of cooperation and 

in:ll~action wi:h the SUL!·'i on Sl<llei 
Federal fisher;es acth'itics und.:r 
number authorities otht:r than lhe 
Magnuson Act. 

Policy 

Habitat conservation cictivi:ii;,s will b .. 
responsive to the missicn and ::;~0~rtG:~ 
of N~,fFS. The goal of !\:-.!FS' hab · ::t 
conservation acti•:lt:es will be to 
maintain or enhance the Ct!:>abditv c. 
the environm1mt to ensure the sur~·iv: .I 
of marine mammals and enaans;;er1•d 
species and tn maint<i.•n fish and 
shellfish popu!<ltions which are used. or 
a~e.important to the survival and/or 
hea!!h of those u:;ed. b'I indi\·idu1:1ls <!r.<..'. 
industries for both pubiic and priva\e 
benefits-jobs. recreation. safe and 
wholesome food and products. 

NMFS will direct its habitat 
conservation activities to assist the 
Agency in (1) meeting its resource 
management. conservation. protectm!:, 
or development responsibilities 
contained in the Magnuson Fi~hery 
Conservation and Management Act. th<: 
~iarine !'.fammal Protection Act. and th'.' 
Endangered Species Act: and (2) 
carrying out its responsibilities to the 
U.S. commerclal and marine 
recreational fishing industry. including 
fishermen. and the States pursuant to 
programs carried out under other 
authorities. 

Since most of !'::\IFS' prog:ams und(!r 
its broad mandates are influenced h;• 
habitat considerations. na!:>it?Jt 
conservation will be considt:!rc·d a;:J 
included in the Agency's 
decisionmaking in all cf its pmgrams. 
!'\/>.IFS will bring all of its authoritir.s tO 

bear in habitat conservation. These 
authorities inciude those \l'thicn give 
0:MFS an active, participatory role and 
those. particularly th.I! Fish and Wllci!::~ 
Coordination Act. which JZi\•e 1'\;'-.ffS en 
ad'.'isory role. "' 

In carrying out its progr11ms. SMFS' 
activities will be conducted in a fash:on 
designed to achieve r.ece:ssllry. orderiy 
coastal development in a !in:dy fashion. 
whiia the renewability and pr-:;1.foctivity 
of the Nation's Ii ving m·:tri::e rt-:murces · 
i;re maintained or.where possfb!e. 
enhanced. This a::tion will also !Je::"1fit 
other wildlife resourc<?s. sud~ C!S · 

migratory birds. 
Also. NMFS w:li use its scientiilc 

capabilities to carry out the research 
necessary to sup;:iort its habitat 
conservation objectives 

l:nplementation 

lmp!emen:atio:-: of :!-:1: polir.y w:ll be 
governed by s:en!?r'll Ft•deral policies 
such as the mult:;:'ie use. of coastal 
areus. Also. i:npi~m~mta:ion will be 

\ 
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iiover~~d by rhe principle that the 
Federal Government has an obligation 
to cor:sen·e the habitats of living marine 
resources for which It bas prirr.ary 
manazement responsibiliry or whir:h are 
:te subi::ct of l\'MFS program. whether 
such h:.b:~ats are u:id£r State or Federal 
;L::-:sdlc:icr.. This ~·:iii require close 
c~·ope;r:ui.):: and coordination hv NMFS 
with o:her ~OA..A.. aie!!:ents. Fed!:lral and 
S!<.1te agr::!C:es. the Regional Fishery 
~>!-1r.:JgE:nent Counciis. a~d the 
r.ommerc1ai and recreational fishing 
c0r.stitue::;cies. l: !s particularly 
i:;;p11rtant that NMfS 11.nd the States 
l\'Jrk cooperatively to define their 
r~speclivc role~ with each directing its 
hubitdt comervatiun aciivities 
u;:.ccrdin~ to its respor..sibilities and 
c.apal.Jilities. 

While this policy emphasizes ~:MFS' 
domestic habitat cons3r.·ation 
r:!~ponsibi!ities. it does not preclude 
~~MFS' participation in international 
habitat activities in support of 
obligatious of the U.S. under 
int2rna:.ionai agreements. International 
habitat issue~ will continue to be 
addrer.sed on a case-bv-case bas:!! 
depending upon the de.mao.1ds of the 
United States under the provisicns of 
the governing treaty or convention. 

rmplementation ~trategies 

In consuitation with its Rcgiona 11.nd 
Centers. NMrs· Central Office will 
prepare guidance for the policy 
implementation recognizing that each 
Region has unique resource and/or 
development issuea that require 
f!exil:.ility in addrec5ing particular 
problems. The following implementation 
stratr.gics will be used. 

1. Each Re~ion. working with the 
apo:-opriate Cer.ter, and the Central 
o~nce. will establish a formal planning 
a:-:d coordi:iating mEchanism to 
implement this policy on a continuing 
basis. At a minimum. this mechanism 
will be use to: (1) Identify the living 
marine resources CJf importance and the 
major habitat threats to these resources: 
(2) enumerate the identified habitat · 
issuP.s in order of priorit'J; (3) develop 
strategies to address theu i.tlsues: and 
(4) oversee the integratioaofbabitat 
cons id era lions throughout all N?.llFS' 
programs. To accomplish the purposes 
of this pia:ining and coordinating 
mechanism. NMFS will call on the 
A!lsistant Administrators cf other 
elements of NOAA (e.g .. Office of Ocean 
and Coastai Resource Management, 
Office of Oceanography and Marine 
Services). the States. the Regionul 
Fishery Management Councils and 
0thers, as apj)ropriate. The results of 
this mechanism will be incorporated 
intc the objectives and subobjectives of 

l\"MFS' Strategic Plan as well as the 
performance contracts of ib emplol•ees. 

Z. NMFS Research Centers will 
conduct environmental and ecological 
resea~h. including lor:':!-term studies 
ne:esnry to implement this policy. 
Research i;fforts will be coordinated 
with other elements cf NOAA (e.g .. 
National Ocean Service), the States and 
others. as appropriate. Research re~Llils 
will provide an integral part of th.: 
informational basis for M~'FS' acU-.:itic~ 
related to its conservation. mar.agement, 
protection, a:id/ or development 
responsibilities. The needs of f'l'MFS' 
decisior~-nakers will be the essential 
consideration in deterrninir:g research 
priori ties. f.pecific research objectives 
'"-nd activities ,.,;11 be determined 
throu~h Regional and Center 
collaboration using the planning and 
coordL'lating mechanism described 
previously. Dissemination of 
information to the public is and will 
remain one of NMFS' major objectives. 

3. Since the opportunities afforded by 
the Magnuson Act are important factors 
in developing and adopting this policy, 
in the future N?vfFS will rely to a greater 
degree on its partnership with the 
Regional Fishery Management Couocil11 
in habitat conservation as it affects 
those fisheries subject to Fishery 
Management Plans developed by the 
Councils. The Councils provide a unique 
mix of representatives from the 
commercial and recreational fishing 
industries, conservation groups, State 
and Fede:al Gove=nments. nnd the 
general public. Under this partnership, 
N~IT'S will assist the Councils td the 
extent po~sible. 

(a) The Regional Fishery Management 
Council.i should address habitat 
considerations in their Fishery 
Mam1g:im:!.1t Plans, where applicable. 
ba!'cd on the best available informaticn. 
While threats to fishery habitat posed 
by sources other than fishermen a:e not 
subject to regulation under the 
Magnuson Act. an adequate description 
of the fishery. its maximum sustainable 
yield. or its optimum yield may require 
significant discus!lion of important 
habitat and t!:reats to it. 

At a minimum. Fi:lhery Management 
Plans should include identification and 
descriptions of habit.at requirements and 
habitats of the stock(!!) compri11ing the 
canagement unit: assessment of the 
condition of the~e habitats, to the extent 
possible. as they relate to the continued 
abundance and distribution of the. 

·. species: identification. where possible, 
of causes of pollution and habitat 
degradation: description of programs to 
protect. restore. preserve and enhance 
the habitat of stock(s) from destruction 

or degradation; and. where ap;:iropri.111~. 
proposal of measures intended to • 
pr2serve, protect. and restore habi:at 
determined to be necessan for the i!fe 
functions of the stock(s). F~ilure to 
describe adequately the condi:ion of t!-.e 
fishery habitat ar..d any likely chan!Ze~ to 
it may rai:;? questio::s under several of 
the nationul standards and under 
section 3C3(a ;;1) of the Magnuson AcL 
Where ap;..r: .. µriate, exi5ting Fishery 
?.i:lnagement pl.::.ns should be amended 
to meet these s~ar:dards. 

(b) Nl'vlFS must be prepared to 
resr.ond to the Councils in an as;ireed 
upon time when support or information 
is requested. Section 304(e) of the 
Magnuson A~t authorizes N~lFS to 
acq~ire the basic knowiedge necessa!'y 
to meet the Councils' needs. Equul!y 
important. Nl\.fFS will establish a 
mechanism to systematicaliy consider 
and follow up on the Counciis' 
recommendations for habitat 
conservation. If Ccunds' 
recommendations are not acceoted, 
N1iFS will notLfy them of the r~asons. If 
Councils· recommendations are 
accepted. NMFS v.1ill adept them and 
keep the Councils informed on a 
continuing basi!l regarding the results of 
actions taken to implement the 
recommendations. If the Secretary does • 
not have the authority to carry out the 
Cour.cils' recommendations, the 
Secretary will submit the 
recommendations to the authorities 
having jurisdiction over the matter. 

4. l\'MFS will conililue to use 
procedures and options available under 
the FWCA and other ad .. ;2ory 
authorities to influence decisions about 
important habitats ider.tified by NMFS. 
These acthities will indude addressing 
decisions regarding dredge and fill 
projects, OCS oil and gaa development, 
ocean dumping, water diversion. 
11.rtiilcial impounci:nenL~. energy facility 
sitin3, water qua::ty degradation, and 
r~::noval or degru.::!ation of tidal and 
intertidal wetlands. 

5. NMFS will work closely with the 
States. the Interstate Marine Fisheries 
Commissions. and the Regional Fishery 
Management Councils to ensure that 
State/Federal Fishery Management 
Plans and the Cou.'"lcils' Fishery 
Management Plans are fully coordinated 
with regard to living marine resourr;e 
habitat conservation. This coordiMtion 
can be served through the Con11tal Zone 
Management. or State/Federal Action 
plan process which could also provide 
mechanisms for sharing responsibilities 
and costs. • 

6. Since other Federal. State and local 
agencies are involved in living marine 
resource habitat matters. NMFS will 
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st;pport existi::;;i or ns w irr·.~r«gl!nc.y 
oper11U:ig arrangements ta help rlefinu 
and assi@.:l a;:;propriate roles and 
respor:s:bi2! ties. These a=-rangement:< 
mav be informal or formaL 1: NMFS will focus its freshwutt"1r 
heultat a:::tiv:ties on anad:-nm .. :..:11 
soecies. Tb.is c!.:iss not p~ciu· :~ ~.;~:F~i' 
involver.ior:t L'1 a fr1:1shwater ;:;-'..·i~r.( !f 
the p~oicut coulC.: adverseiy aife::t iiv1n~ 
murine reaou:ces fer wh:ch 1"~iFS has 
p:-i;nary management responsibility or 
whir.h are the subject oi ;, SMfS 
program. 

a.' Where possibie. N~lFS wt:! 'Jllr.:nme 
more actively involved wlth 
governmental ai!!encies and private 
dr!velopers during preappl:cntion or 
early planning stages. This involvement 
will allow N'MFS to better antir.:oate 
nrobiems. iden:ifv alternatives f(ir 
~chievi!"lg objccti~es. red,Jce possibility 
of cuniiir.t, and minimize adver~e t:fi.,.cts 
en living marine resources 11nd tlwir 
hubita !s. In the case of es:;c::i.ti11l puhlic 
intr.rnsl projects where prnctkcl 
:•!tti~nutives are unavnilablc. N~.!FS will 
rec:ommend measures to m!ti~11te habitat 
losses. A.iso. whcti appropriat<i. N~u·s 
wfll recommend hab1tM enhanctim1:n1 
::1easures in.duding rehabilitation. 

9. As habitat considerations are 
integrated across all progrum lines. each 
maior program office of ~.JMFS will 
rnvieW its authorizing fogislatioD and 
li:lplementir;g regulatior1s i;J conjum:tion 
with the Office of Gener&l Counsel to. 
determine If these adequutcly provide 
for con1;ideraticn of habitat. Lci:iisl<Jlive 
or ri~gula tory changes wil:: be · 
n:c:ommendcd as needed. 

iO. Reco~ni::ing NOAA·s !.Jrou<l 
rc~ponsiLH1ties for ocean man;1gcm~nt. 
~~MFS ..-.·ill contfauc to cooperate with 
other NOAA program elements in 
urwironm.ental activities conducted by 
these elements ar:d will emoh.,~ize lho;;f! 
<1c:1ivitii::l! affecting iivin5 :n~rine 
re~ources for whlch ;..,.11.ffS has primary 
responsibility. N~1FS will also S•!ek 
(•ssistance from other N0.\.1\ eiemcnts 
w::h expertise in areas relu~n~ to living 
m;;rinL" resources and thei-:- habitats. 

11. During the imp!ementtttion of the 
f!.>de:-al regulatory re.form processes. 
:\"MFS. part~cularly its. Centr:il Office. 
w:ll acth:e!y review and p1:1rtiC::;iete in 
foe develop:ner:t of e\·olving Federal an•. 
St<1le l11ws. regulations. poll~es and 
act.inns (e.g .. Section 404 of the Clean 
Water Ac.t) that affoct habitats of 
species for which NMFS has primary 
manage:nent responsiblliry or which are 
the subject of a NMFS prcgra:n to 
P.r.sure that habitat conse.rvB::ion is 
appropriately considered. 

1!. To generate greall.lr interest in 
perpetuating healthy living marlni:? 
resource habitats. z..;MFS will emphnsize 

greater communication of its hai>ita: 
conserv.alion activities to its 
constltt!e'ncv. This inCiudes ccmm1:rw.tl 
a:id m.1rlm~·recreational fishin$l 
interests. academia. environmer:iril 
groups. coastal residents, marint:!· 
nriemed industries. the ~eneral l'uh:ic. 
und the Congress. 

Dated: No11emh1?r :.:1. 11l3J. 
Wilfo:un G. Gordon. 
Assistant A<iminis:rator •or FJshr<ri11.~. 
.\'<:ti1111c1f ;\.Jarfne Fi.~iieri~s ~.:.•r•ic11. 
·+·H fhr_ H..1-.:n~~t Ftlcd n-zi-11: 4·::' r~! 

!!11.LIW'l coot 3510-:r.?·M 

COM~!.ITTEI: FOR THE 
IM?l.EMEtffATION OF TEXTILE 
AGFi£EMENTS 

Adjusting Import Charges for Certain 
Wool Textiie Products From the 
Republic of Korea 

:-;,11:µ,mi>l!r 21. 1983. 

A Cl f A directive dc.ta Aul'.!ust U. rnf\:l 
I-ill FR 39113) established a lnvttl of 
restraint of 30,065 do2(.>n for women·:;. 
;<.ids' and infants' wool coats in 
Catcgcry 4:35. produced or m~nt~fa~:ured 
ir. :he Ri:puLllc of Korea and exported 
durini.t 1933. That level is now filicd. It 
has been. determined. however, that 
6.:.li9 dozen have been irr.prnpt:!rl:; 
charged to t!te level. Accorilin'l!llY. S.3i!i 
dozen are being deductttd from the 
r.:harges made to the level cst11biished 
for Catl"!gory 435 during 1!183. 
EFFECTIV! Dl\TE: November 25. 1933. 

FOR FUllTHER INFORMA TICN CONTACT: 
Ross. Amo!rl. lnternar:unal Trade 
Specialist. Office of Textiles and 
Apparel. lJ.S. Depcrtment of Comrn•~•·.:e. 
W<1shin~ton. D.C. (2.0Z/3:;'-4212). 
Wal!er C. Lenalum. 
Chcirman. Commi:tl'I<: .ti•; th1:- lmpl.tm1m;01ion 
<J Tex11!e .·lweemftr.t:;. 

wn ~"~ a.i-J1h:..4<; Filf'd 1,..-Z,i-l'L.1: ~~ "'~! 

BIWNO CODE 351°"'°"-M 

COMMITTEE FOR PUFICHASE Fr!OM 
THE Bl.IND ANO OTHER Si.VEREl..V 
HANCiCAP!='EO 

Procurement List 1984; Pr:::iposed 
Additions 

A3ENC-r: Committee for Purchase from 
the Blind anu Other Se\·erely 
H;;cdica;:iped. 
ACTION: Proposed additions lo 
procurement iist 

SUMMARY: The Commit:ee has received 
. pro;)Osals to add to Procurement List 

1984 a comr:iodit:r to be produced by 
and services to be provided by 
wcrkshops for the blind and other 
sPvemly handicapped. 

Cvn.:n•!nts mu:;t lie ri:crivt!J nn or 
bflforu; U\:cerr.Ler .Zit 1So3 

ACIDFl!SS: Committee fa~ Purr.~Hl'!! frt,r;1 
the Blint! an<l Other SeHre•y 
H;.n.:lic;uppe<l. Cryst!it S4u1tr!:I .:.. SPi:t· 
'!107. 1:-;;:; Jeffe~s"n Denis H:;:ih\'.i'.. 
Arlin\?lon. Virizinia z::zoz. 
FO~ FURTHER INFO!U.1ATlO.'i CONT-:.::-:-: 
C. W. Fletcher. (i03l 55'7-114;'•. 

SUPPl.£MUtTA~Y l!llFOnMAT!ON: T!::s 
:wtic:e is pub:ished p:Jrsu;.nt lo 4; 1 · .S.C. 
.+ihti~Zj, 85 Stat. ii. h~ ;;u.rpu"i: ;I.\ ~t\ 
provide ir.terest;d per>ons ;,n 
opµortur.ity to subm:t cor::mN1!~ n:i 1:-i .. 
pu1:sihif: impact cf :he pro:'JQsrHi <r.:1n~l>. 

If the Con~nlitt~e epprov•:s i!:t· 

pn.i;'°sed additions. «H Pr.Lt; .. , of ::i,. 
Ft>deral Governme;;:t w1il '.!1: '''"'"""d ::• 
procure the commodity and srf•~·ir;;·,., 
i:str.d below from work~i-:·rn:; f,,, th~ 
ti!;nd or .:;ih.::r se\·erely !i:•ndir;<:!pµ("1. 

It :s or'.:loosed :o adt! :~r! f<·llrm ir.·" 
comrr.r~d1t~ and ser.icr~ w Prnr:un•;::,.;,: 
List 1984. bcrobi;r 18. JH?.;; l.:;H FH .1:'\4F.;: 

Cla~~ 7510 

CHp. Prtflt"r. Din<le:"'. Snu1H: :'5 1n.~>il-:!:J:;:4l~!r: 

SIC 0:'3: 

Grm.:nd.s M11intP1:aoc~: Soi::;,! Scccurit1· 
Admi.nislrntion ComnutP• Cf<1:tur 6Zlll 
Security floul1<va~d Balti:n(Jrn. )..for:. lwod. 

SIC 4789 

Op1m;tion cf the USDA Cent;,,! Shippir:::: ar.·! 
Recl"i\·m.si Facillry: U.S. D;:;i,;:'.mi;i.; (Jf 
1\~rkulturn. Sou:h B!liidin~. l.:!!h .-t!'1d r. 
$trePt. SW .• WaRhinincn. ;.:.u::. 

SIC i'JE~ 
C1:mm:~:H1r.- -Shi.lf S~or.k!r:~ z.t11tl C.us~ur.:·,d 

St:rv;c:t:. t\nHrson 1\i; Fti:-r ;• il?~t!. Ctilor~~dt, 
C. W. FhitchPr, 
Exer:w.i··c- D1n-c:ar. 

Procurement Ust 1964; Addlticns 

AGENCY: ConunHtE:e for Purr.:h<JsP from 
:he Blind and 0th.er SP.ve~ely 
l landir.:•tiped. 
ACTION: Add::ions to p~urnrnme;:it list. 

SUMMARY: This action <:Hid,.; to 
Procurement List 1984 co:::modiii<..?s !o hf" 
produced by an.J se:v!ces rn be provj;i .. d 
by workshops for the bHr.d and other 
se,·erely l-..andicapped. 

l!FFECTt"I! DATE: No\'ember ZS. Hlf\3. 

A:;:!OFIESS: Commlttee for Pt1rch;i;.;n from 
the Blind and Other Severely 
Hiindicnpped. Crystal S.:;:.iar1:t 5. SuilH 
1107. 1755 Jefferson Da\'iS H:;:ni.vHy. 
.-\rii ... "lgton. Virginia Z22fl2. 

FOR FURTHER IHFOFIMATION CONTACT: 
C. W. Fletcher. [i03j 557-n.;5 
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TO: 

FROM: 

UNITED STATES DEPARTMENT OF COMMERCE 
Netlonel Oceenlc end Atmaapherlc Admlnl1trnlon 
NA TIONAI. MARINE FISHERIES SERVICE 
WHhington. O.C. 20235 

N(IV 2 5 fSSS' 

Off ice, Regional and Center 

USAC), Di~,~::on. ~~ ·D. istrict 
wi1fM4. ~J6n ~~~ 
As__;_~jdm:iJi trator for 

~ct;-

Directors, NMFS 
Commanders 

Fisheries,· NMFS 

F/M42:KRR 
F/Sl :JB 
COE:PP 

Major General, u. s. Army, Director of Civil Works 

SUBJECT: Memorandum of Agreement Between NOAA and the Department 
of the Army for a Pilot Study to Restore and Create 
Fisheries Habitat 

Attached for your information is a Memorandum of Agreement signed 
by the Administrator, National oceanic and Atmospheric 
Administration, and the Acting Assistant Secretary of the Army 
(Civil Works). Under this agreement the National Marine 
Fisheries Service (NMFS) and the U.S. Army Corps of Engineers 
(CE) will conduct a 3-year pilot study to investigate the 
practicability of a national program for restoring and creating 
fisheries habitats within each agency's existing authorities, 
resources, and capabilities. 

The agreement is intended to merge the NMFS's interest in the 
Nation's fisheries productivity and the Corps' water resources 
development program, engineering expertise and experience. 
Participating NMFS/CE off ices will work cooperatively to identify 
and pursue innovative approaches to habitat restoration and 
creation. Habitats restored and/or created under this program 
will be primarily to restore fisheries habitats that were 
degraded or destroyed in the past or to create totally new 
habitats. · 

We jointly express our strong supp::>rt for this agreement and are 
confident that all participating NMFS and CE field offices will 
cooperate fully to make this pilot study a success. General· · 
guidance on implementing the pilot study will follow in the near 
future once participating NMFS and CE field off ices have been 
identified. The identification of p::>tential participating NMFS 
and CE field offices is currently underway. 

Attachment 



COOPERATIVE AGREEMENT 
BETWEEN THE NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION 

AND 
DEPARTMENT OF THE ARMY • 

FOR A PILOT STUDY TO INVESTIGATE THE PRACTICABILITY -
OF A NATIONAL PROGRAM FOR RESTORING AND 

CREATING FISHERIES HABITAT 

Background: Within the National Oceanic and Atmospheric 

Administration, the National Marine Fisheries Setvice (NMFS) has 

the primary Federal responsibility for the conservation, 

management, and development of the Nation's living marine 

resources. The NMFS Habitat Conservation Policy recognizes that 

mankind will inevitably alter marine, estuarine, and anadromous 

fish habitats which are essential to maintaining the Nation's 

fisheries. The ability of these habitats to support fisheries 

. production is diminishing, while pressures for conversion to 

other uses are continuing. In accordance with this policy, NMFS 

is proceeding to: (1) promote, support, and originate habitat 

restoration and creation programs by Federal, State, and local 

resource, construction, and regulatory agencies and the private 

sector; and 2) work directly with Federal resou~ce, construction, 

licensing, and regulatory agencies in developing policies, 

guidelines, and rulemaking to promote the consetvation of coastal 

and anadromous fisheries habitats. 

Within the Department of the Army, the u.s. Army Corps of 

Engineers (CE) has general authority ~nd broad experience, 

expertise, and capability to work within coastal and inland areas 

• 

of the United States. It also has general authority to creat~ .• 

wetlands using dredged material associated with the construction a 

,d-s3 
____________ .................................. ...... 
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maintenance of civil works projects. The CE has conducted 

extensive basic and applied research in the beneficial uses of 

dredged materials, and has demonstrated that under the proper 

conditions the restoration and creation of wetlands, seagrass 

beds·, and other aquatic habitats is both possible and feasible. 

Puroose: The purpose of this Memorandum of Agreement ( MOA) is to 

conduct a cooperative pilot study by the NMFS and CE to determine 

the practicability of establishing, within existing authorities, 

resources, and funding, a NMFS-CE nationwide habitat restoration 

and creation program. Such a national program would contribute 

towards balancing fisheries habitat conservation with the orderly 

development and management of the Nation's water resources. The 

pilot study will assess the process of identification and 

selection of restoration and creation sites; planning, design, 

construction and maintenance of selected measures; and, as 

appropriate, the progress of plan implementation accomplished . 
within the study period. The pilot study will also assess the 

cost effectiveness of the restoration and creation measures and 

the institutional arrangements required .with affected Federal, 

regional, state, and local agencies in the above cited process • 
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Statutory Basis: This MOA is consistent with the following 

statutes: .! 

1/,-5S 

1. Fish and Wildlife Act (PL 84-1024). 

2. Fish and Wildlife Coordination Act of 1958 (PL 85-624, 

as amended) • 

3. National Env i ron.m.en tal Policy Act of 19 69 (PL 91-19 O, 

as amended). 

4. Magnuson Fishery Conservation and Management Act of 

1976 (PL 94-265, as amended). 

s. 

6. 

7. 

a. 

Endangered Species Act of 1973 (PL 93-205, as a."tlended). 

Marine Mammal Protection Act of 1972 {PL 92-522). 

River and Harbor Act of 1899 (33 u.s.c. 403, 407). 

Water Resources Development Act of 1976 (PL 94-587}, 

Section 150, Establishment of Wetland Areas in 

Connection with nredging. 

• 
9. Marine Research, Protection and Sanctuaries Act of 1972 

(PL 92-532). 

10. Clean Water Act of 1977 (PL 95-217). 

11. Section 219 of the River and Harbor and Flood Con1;rol 

Act of 1965 {PL 89-298). 

12. The Coastal Zone Management Act of 1972 (PL 92-583, as 

amended). 

• 
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General Scope: The pilot study will be conducted over a 3-year 

period commencing with the signing of this agreement, and will 

involve Washington, D.C., headquarters and selected field offices 

{i.e., NMFS Regions and CE Divisions and Districts) of both 

agencies. The study will be carried out in two NMFS Regions, and 

will involve two or more CE Divisions and Districts. One to 

three fisheries habitat restoration and creation sites will be 

selected for study in each of the two NMFS Regions. The exact 

scope of the pilot study will be set by NMFS and CE field off ices 

working together to locate potential fisheries habitat 

restoration and creation sites in areas where appropriate active 

CE projects, programs and/or studies provide the necessary 

authority for CE participation • 

Resoonsibilities: Selected NMFS Regions will furnish 

participating CE Divisions and Districts with proposed areas and 

sites of fisheries habitat restoration and creation, and will 

.identify the fisheries resources expected to benefit. The 

appropriate CE Divisions and Districts will aetermine the extent 

of their authorities and capabilities to carry out the proposed 

restoration and creation actions. Based on this information and 

in consultation with the NMFS and CE Washington, D.C., 

headquarters offices, the involved field off ices will jointly 

select specific fisheries habitat restoration and creation sites 

for inclusion in the pilot study. Implementation of the 

fisheries habitat restoration and creation activities included in 

the pilot study will be a team effort that combines NMFS 

4-S(? 
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technical fisheries expertise with the CE' s broad water resourc:. 

planning, engineering, design and construction expertise and 

capability. Development of any specific field-level interagenc:y 

working agreements associated with the pilot study will be left 

to the discretion of the participating NMFS Regional Directors 

and CE Division and District Engineers. 

Fundinq: Each agency will be responsible for funding necessary 

for its participation both at the National and Field levels. 

Reoorts and Documentation: On an annual basis, participating 

NMFS and CE field off ices will prepare a joint progress report 

and submit it to their respective Washington headquarters • 

off ices. These reports will be evaluated by NMFS and CE 

headquarters staff and consolidated into a single annual progress 

report for appropriate Washington-level review. At the 

conclusion of the study, a joint NMFS-CE final assessment report 

.will be submitted to the Administrator, NOAA, and the Assistant 

Secretary of the Anny (Civil Works). This report will include 

conclusions and recommendations with regard to ·the practicability 

of implementing a NMFS-CE nationwide fisheries· habitat 

restoration and creation program. 

• 
.._ ________ ................................ .......... 
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• Effective Date and Duration: This MOA will become effective upon 

s ignatur.e by both parties, and will remain in ef feet for three 

years. Either party may terminate the agreement 30 days after 

• 

• 

written notice to the other party. 

NATIONAL OCEANIC ANO ATMOSPHERIC 
ADMINISTRATION 

OCT 23 ISS6 

DEPARTMENT OF THE ARMY 

~-
Robert K. Dawson 
Acting Assistant Secretary 

of the Army (Civil Works) 

2 5 OCT 1985 
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Pilot Study to 
Determine th_e Feasibility 

of Establishing a 
Nationwide Program of 

Fisheries Habitat 
Restoration and Creation 

Februa'ry 9, 1990 · 

' . ' 

Office of Protected Resources and Habitat Programs 
National Marine Fisheries Service 

National Oceanic and Atmospheric Administration 
Sliver Spring, MO 

and 
Operations, Construction, and Readiness Division 

and 

Policy and Planning Division 
Directorate of Clvll Works 

U.S. Army Corps of Engineers 
Washington, O.C. 



.. 
• • 
• • 
• 

~ 
_fl;_',} 

'« ., 
I 

NMFS-CORPS PILOT STUDY 

EXECUTIVE SUMMARY • Of particular importance to our Nation's marine fisheries is 
the loss each year of marine and estuarine habitats due to 
wetlands ~estruction, acid rain, nonpoint and point discharges, 
eutrophication, waste dumps, and other human impacts. Despite 
coastal planning efforts, human population growth and development 
continue to impart this net loss. Efforts to protect and 
preserve, while vital and in need of expansion, are only part of 
the answer. The Nation must either acquiesce to the inevitable 
habitat losses or pursue alternatives that will routinely restore 
fishery productivity as it is lost. 

The cooperative Pilot study occurred over the period 
November 1985 through October 1988. The first year involved 
startup and interagency selection of restoration and creation 
sites across the NMFS Northeast, southeast and southwest Regions. 
Projects within the Corps' O&M Program were screened for 
opportunities to restore and create habitats. Six sites were 
selected: two in California, two in Maryland, one each in North 
Carolina and Texas. Second and third year work consisted of 
contracting, construction, and monitoring at the six sites by 
Corps, NMFS, and other participating agencies. 

the 

Title has become Under Secretary of Commerce For Oceans 
and Atmosphere, U.S. Department of Commerce. 

• 
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NMFS-CORPS PILOT STUDY 

Pilot Study Findings 

o Fisheries habitat restoration features can be identified and 
implemented in some Corps projects at no net increase in 
corps project costs. 

o Participating NMFS-Corps field off ices of both agencies 
cited a high degree of interagency cooperation throughout 
the Pilot Study. 

o Other Federal, state, and local agencies, and other parties 
generally were supportive of the intent of the Pilot Study. 
Many participated in screening, selection, approval, 
planning and/or monitoring. 

o Generally, Pilot Study activities were readily integrated 
into the District project O&M work. Civil Works project 
purposes were achieved readily. Habitat construction was 
completed at all Pilot Study sites with the exception of 
Prospect Island, CA. 

o Limited resources within NMFS constrained the number and 
location of selected Pilot Study sites; reduced the scope, 
extent, and nature of monitoring studies; .and displaced 
other NMFS habitat program activities. Available resources 
are a major constraint to NMFS participation in an expanded 
program. 

o Implementation of some habitat features (e.g., Pilot study 
wetlands creation in North Carolina and Texas), which 
exhibit potential, but unproven, fishery productivity 
benefits, requires the inclusion of multi-year monitoring 
programs. 

o A consensus of participating NMFS-Corps off ices recommended 
an expanded program of National scope. Expanded NMFS 
participation would be contingent upon additional manpower 
and funding. Also, the Corps will need to dedicate 
appropriate manpower and funding to carry out its 
responsibilities. 

Pursuant to the agreement, this final report has been 
prepared jointly by the NMFS and Corps for submission to the 
Assistant Secretary of the Army (Civil Works) and the Department 
of commerce Under Secretary For Oceans and Atmosphere. It 
includes recommendations for the establishment of a nationwide 
NMFS-Corps program of fisheries habitat restoration and creation 
to be conducted within the Civil Works Program . 
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NMFS-CORPS PILOT STUDY 

I. CONCLUSIONS AND RECOMMENDATIONS 

(1) Proposal For An Expanded National Program 

Based on the positive NMFS-Corps experience under the 1985 
NOAA-Army agreement, a National marine.fisheries habitat 
restoration and creation progr~m has a high probability of 
success. The NMFS-Corps Pilot Study demonstrated that fisheries 
habitat restoration and creation opportunities can be selected 
and implemented at no net increase in Corps project costs. It 
also demonstrated general cooperation and support by field 
offices of the U.S. Fish and Wildlife Service (U.S. FWS), the 
U.S. Environmental Protection Agency (EPA), state and local 
agencies, and others. Such a program would provide an 
interagency combination of authorities, resources, and expertise 
to mutually accomplish the Corps water resources mission and the 
habitat conservation missions of NMFS and other participating 
agencies. 

Recommendations: 

• 

{la) The Department of the Army and NOAA should 
cooperative, nationwide·NMFS-Corps program 
habitat restoration and creation. 

establish a 
of fisheries 

{lb) NOAA and Army should assist each other to the extent 
possible to secure needed resources that would enable 
such a National habitat program to achieve full 
success. 

(le) The program's goal should be to enhance the nation's 
marine fisheries productivity, while allowing orderly, 
environmentally compatible development of the Nation's 
water resources. 

(ld) Restoration and creation opportunities should be 
selected from within the overall Civil Works Program, 
although most will probably be found among the Corps 
Federal projects and O&M activities. 

• 

(le) Habitat features constructed under the program should 
be designed to result in a net increase of habitat when 
compared with current conditions. 2 

2• The objective of the program should not be confused with. 
that of constructing mitigation features designed to offset damages · 
associated with proposed Corps construction and/or regulatory 
programs. 

1
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NMFS-CORPS PILOT STUDY 2 

(lf) The program should be implemented in all geographic 
areas mutually covered by the respective jurisdictions· 
of NMFS and the Corps. 

(lg) Individual habitat restoration or creation features 
should be implementable with at least no net increase 
in Corps project costs and in a manner consistent with 
and not disruptive of project operations. 

(lh) The program should be designed to enlist the 
cooperation and support of the Service, FWS, the U.S. 
Environmental Protection Agency, state and local 
agencies, and to obtain public awareness and citizens 
advisory inputs. 

(2) Directly Implementable Habitat Features 

Restoration and creation features {hereafter referred to as 
"habitat features"}, which involve relatively minor or no 
monitoring requirements (e.g., Pilot Study artificial reef at 
Mission Bay, CA) can be planned and constructed within the annual 
Civil Works planning, construction, and O&M cycles of involved 
Corps Districts. However, limited funding, staff, and travel 
ceilings are a major constraint to NMFS participation in an 
expanded National program. Without provision of basic program 
resources, NMFS participation under an expanded agreement would 
consist of token, case-by-case involvement. 

Recommendations: 

(2a) Habitat features should be cooperatively and routinely 
identified, evaluated, and, if justified, implemented 
by NMFS, the Corps, and other agencies for .fisheries 
habitat restoration and creation opportunities 
identified within the Civil Works Program. 

(2b) In addition to minor research and monitoring 
requirements, selected habitat features should have 
reasonably predictable benefits to important fish and 
shellfish species. 

(2c) Manpower and funding of NMFS offices and laboratories 
should be increased to permit full NMFS participation 
in the expanded program. 

(2d) The Corps should structure its manpower and funding, as 
appropriate, to establish and maintain participation . 

• 
• 
• 
• 
• 
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NMFS-CORPS PILOT STUDY 3 

(3) Features With Substantial Monitoring Requirements 

Some habitat features, hereafter referred to as "research 
features," require substantial monitoring programs (e.g., Pilot 
Study ~etlands creation in North Carolina and Texas). 
Contributions of such features to fishery productivity are 
unproven, but potentially valuable. In such cases, the primary 
purposes become understanding and improving effectiveness of 
fisheries habitat restoration techniques and, ultimately, 
furthering restoration and creation technology. During the Pilot 
Study, the interagency pooling of research and construction 
talents led to habitat construction and monitoring of a quality 
and scale not generally available otherwise. Generally, costs of 
multi-year research and monitoring requirements would exceed the 
guideline of no net increase in Corps project costs and would 
exceed the normal operational resources presently available to 
NMFS. Th~refore, monitoring work associated with such features 

·will require alternative funding sources. 

Recommendations: 

• 

(3a) As part of the nationwide NMFS-Corps program, the two 
agencies should cooperatively develop a proposal for a 
joint, coordinated Habitat Restoration Research & • 
Monitoring Program. Development of the proposal should . 
be coordinated with the Corps Wetland Research Program. 

(3b) Because of NMFS' living marine resource mandates and 
technical marine science expertise and the Corps 
habitat restoration, enhancement and research and 
construction capabilities, monitoring programs on 
research features will be cooperatively designed and 
conducted by NMFS and the Corps. Additional base 
funding and manpower should be placed within NMFS to 
meet the monitoring needs of the 'nationwide program. 

(3c) The primary objective of the Research and Monitoring 
Program, as well as the individual research features 
selected under it, should be to contribute to the 
improvement of fishery habitat restoration and creation 
technology, while expanding our understanding of the 
effectiveness and value of existing techniques. 

(3d) Joint approval of individual features should be based 
upon their potential to understand the effectiveness of 
existing habitat restoration and creation techniques in 
increasing fisheries productivity and to improve 
restoration technology. • 
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NMFS-CORPS PILOT STUDY 

(4) Need For Corps Authority To Purchase Lands at Prospect 
Island 

4 

(· .. , 
> 

Removing levees along Prospect Island, California would 
eliminate O&M costs for levee maintenance, while restoring almost If ... : 
l,40b acres of valuable wetlands and fishery habitat. If • 
implemented, this particular feature would increase fishery 
productivity and assist the State's goal of increasing the amount i 
of California wetlands. Despite these benefits, the Corps lacks « 
authority to purchase these lands and it has been necessary to 
shelve the feature. Such authority is desirable to assure that " 
project efficiencies, fisheries habitat, and other environmental ~ 
benefits are not lost. \l 

Recommendations: « 
(4a) The Army should identify and pursue appropriate means 

of acquiring lands at Prospect Island so that the area 
can be restored as a wetland and turned over to a 
natural resources agency. for management. Suitable ways 
to address such opportunities as they arise in the 
future should be identified and the means to implement 
these features should be established • 

(5) Undertaking An EXPanded Program 

Initiation of an expanded National program would require the 
development of a new NOAA-Army agreement. Also needed would be: 
(a) policies and guidance to the field, which reflect the 
experience gained through the Pilot Study; and {b) a process by 
which to cooperatively pursue identified legislative and funding 
needs. 

Recommendation: 

{Sa) The Corps and NMFS should be directed to cooperatively 
develop a new NOAA-Army agreement and plan of 
implementation, and, as appropriate, take steps jointly 
to initiate plan implementation. The agreement and 
plan should be completed by July, 1990. Initial phases 
of the program should be underway in all NMFS regions 
by October, 1990 . 

" 

~ 

i 

' t 
t 



!"''. \ . . . 

J 
/ 

September, 1990 

ELDON VAN CLEEF GREENBERG 

Eldon Greenberg is a partner in the Washington, o.c. law firm 

of Galloway & Greenberg (1835 K Street, N.W., suite 801, 

Washington, D.C. 20006; tel.: (202) 833-9084). A graduate of 

Harvard College and Harvard Law School, he was General counsel of 

the National Oceanic and Atmospheric Administration, United States 

Depart~ent of Commerce, from 1978 to 1981. In 1977, he was Deputy 

General counsel of the Agency for International Development. Prior 

to 1977, he was in private practice in both Washington, D.C. and 

New York. His experience covers all phases of practice in 

Washington, including presentation of testimony to Congress, 

participation in agency proceedings and litigation. He specializes 

in environmental and natural resources problems, with a particular 

focus on fisheries management. 

Eldon is past chairperson of the Steering Committees of the 

Environ~ental Law and Administrative Law and Agency Practice 

Divisions of the District of Columbia Bar and a former member of 

Secretary of State's Advisory Committee on the Law of the Sea. He 

is currently a member of Editorial Advisory Board of the Marine 

Fisheries Management Reporter. He is co-Chairman of the Annual 

National Fishery Law Symposium, sponsored by the University of 

Washington and the· American Bar Association. He also teaches 

international negotiation as an adjunct professor at Georgetown 

University Law Center. 

• 

• 

• 


