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Get1aral Guidance on Inshore-Of rshore All0¢at;.ions 

At it~ June, 1989, meeting, th• North Paeitie Fi~hery Mana9ement 
council requested that this committee addr~ss the ie•ue ldentifi~d 
above. A nu~ber ot proposala have been submitted by intereste~ 
parties for the oornmi tteo' s consideration. Thi• memorandum is· 
intended to provide. the oornmittP.o with preliminary le9al quidanco
in evaluatin; these propoeals. Because the pro~oeals are 
pr~l iminary and veque in many important respects, it is not 
possible to provide a detailed legal analysis. However, this 
memorandum Qenerall~ diccusses ~any of the relevant le9al issues. 

i 
At. the outset, it · is im~ortant to rooo9nize that th• Ma9nuson 
Fishery Con5ervation ftnd Manaqetnent Act does not establish "" 
"A.~.~.QWM.lil" prefarence to 11roundfieh quotls for shore-baaed 
processor•, or for. ti•hinq vess9l• that deliver to shore-ba~ed 
processor•. Any contrary expreRaion• Of le~islativ• intGnt could 
not overoome the plain lan9ua9e ot the Act. Congra••' d&finitlon 
ot "United Stat~B tiah prooessors" clee.t-ly inolud•9 both r.hore
bRsed and floating proces•ors, and nothing in th~ oth@r provi•fon1 
raquire1 preferenoe to one or th• other ot thee6 components . 
However, n•ither doe• the Act flatly prohibit con•ervation and 
management ~~nsures that might allocate fishing privile9ea amohq 
various United States fiehermen pro(:•••it\q at sea or deliver1n9 to 
shore- based prOC$~Aors, if •UOh measur~A satisfy the Other 
provision• ot the AQt. 

Although th• Aot raquir•• no aingle approach to th& issue under 
ccnsideration, it do•• e~tablish national standard• aqainat ~hich 
all coneervat1on and ~anaqement ~ea1ures must be compared. TWo of 
the national atandarda ••em particularly relevant - national 
st8ndard 4, reapectlng allocations, and national etandard ,, 
relatin9 to eftioiency. Also, •e.veral ot the proposal raiaf! 
intere•tinq qUestlons concerninq U.S. tree trade obli9ationa under 
the General A;reem•nt on Tariffs and T~ade (GATT). By empha1i1in9 

' Maqnuson Aot section 3(2S), lS u.s.c. I 1002(2!), defines 
"Un1t9d Statea fish pr:ooe•sors" a• "facilities located within the 
United statos tor, a·nd ve1sel• of the Unit•d ltates used or 
equipped tor, the prooessin9 ot fish tor coft\l\~rcial use or 
consumption." J) - 76 "~ 
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these legal requirementB I do not mean to imply that other le9al 
standard• - suoh ~s the requirement to achieve the OY on a 
oontlnu1~9 ba$1• - ~ay bo ignorGd. 

'....1.tioo1l stan4arO 4 - Allooations: 

Magnuaon Act national etandard ' provide• as tollows: 

Conservati on and Manag~mftnt m•a•urea sh&ll "ot 
disoriminate betwe8n r••identc ot different states. If 
it beoom•• necessarr to •llocato or assi9n ti•hinq 
privile9es amo.ng var oua United stat•• fieh•rmen, such 
allocation ehall bA 

I 

(A) f~ir •nd reaaonable to all euoh fi•hermen1 
I 

(8) re~aonably calculated to promote
oonservetion1 and · 

carried out in such a manner that no pat:tloular
individual, corporation, or other entltt 
acquires rn excessive •hare of such 
pr1vile9e,tJ. 

National stsndnrd 4 prohibits di1crim!natlon between reaident1 of 
different States. Because the peraon• likely to benafit: JnoAt 
directly under any .or the proposals are likely to be~ J\lask~ 
reeident• , it might b$ arqued th~t all of th~ proposals would run 
atoul of thi• requirement. However, NOAA haa in practice also 
considered the incld•noe of the burd~n imposed by regulations A~ 
wtll as tho benetlt in d•t•nnin!ng cnmpll~noe With -national 
stand3rd 4. For •~ample, in evaluating ~ing and Tanner crab FHP• 
that provided tor exclusive re9ietration ar~a• b•n•fittlnq AlA9kan 
communities adjacent to oertain ti1hin9 areas, NOAA determined that 
auoh provielona do not "discriminate betw~nn realdent1 of different 
st~tes" 11 long aa th• adv•r•e effeot fall• equ&lly on similarly
•ltuated Al&Akans end non-Al~~kans. In that eituation, the burden• 
imposed by •xolusiv• re9i•tration area• tell equally upon r•eld•nt 
and non-re•ident ovner• of large, •obile crab f i•hin9 vessels. A 
NOAA Ganeral Couns•1 opinion discussing th• identical requirem@nt 
of Northern Pacific . Halibut Act seotion I (o) reaohes the saJnn 
conclusion ooncerninq oe~tain propo••l• deni9ned to protect

I 

./) 1 Magnuaoh Act ••ction 301(•)(4), 18 u.s.c. I 1151(•)(4). 
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developin9 hAlihut f .l&her:ies off western Ala•ka. 1 obviou•ly, •ome 
proposals may be ~ot• problematid than othere, but all must pass 
~uete~ under thia a~andard. 

National stftndard 4 also require• that any allocation be fair &nd 
equitable, calculated to promote conservation, and carried out so 
that no particular entity ncquires an excessive sh8re of f ishinq
privileqas. · It is fair to :-ay that each of the proposala
conatltuten, in one vay or another, an alloc~tion or assignment ot 
fi•hinq pri11ile9es. consequently, each of the proposals would have 
to be justltiod in terms or fairno•• and •<fity, eon•ervation 
promotion, and possible monopoliatic ettecte, 

H1tional 8t1nd1ro 1 -.Zffioiency:
i 

National Standard 5 1 provides aa tollowat 
! 

I 

' 

conservation ' and man~9ement me3sur~s shall, where 
practicable, P:t.~~_g_~~ ·-~-~fioicmcl._ !n tha utilization of 
t l ehery resour¢es: except~Hsno euch Jnea,ure she11 have 
economlo allooation a• it• •ole purpose, 

NOAA 9Uidalines state that this standard "probibit9 only those 
maasur~9 that distribute fishery resources a~on9 fisherman on the 
besis ot economic factor• •\one, and that have eoonomic allocation 
as thQir only purpose." Thi• etandard r•quirea that al 1 
conaervation and ~anagement measure•, inoludin~ ~ho•• addr•5sed ln 
the submitted proposals, mYI.t be justified in light of tho 
btoloq1oal, eeologica1, and social objectives of tha FMP as well 
as it• eoonomio objectives. 

J S.U aeaorandura entitled "Council Authority to Adopt 
!~elusive Rogiatration ~reaa and V~•••l Size Limit• Under section 
5(o) of th• Halibut Act in ord@r to Provide Speoial Protection to 
Developinq Halibut Fisheries by Rural AlAskans," by Patrick J. 
Traver•, NOAA Ala•~• Regional Attorney, dated December 4, 1983. 
As far •• I am awat•• this interpretation of national standard 4 
ha• never been t••~ed in court. 

4 i.U NOAA c,ltdelin•• for Fi•hary Mana9ement Plans at !O
c.r.R. t eo2.14(o)(3). 

5 Magnuson Ao~ ••ction 301(a) (5), 15 u.1.c. t 1851(•) (5). 

'so c.r.R. t 
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Genernlly speakin9; requirements that fish be landed in a 
partioular looation tor processing may run ftfoul of international 
tree trade obligations under CATT. For example, a Canadian law 
requJrln9 ti•h caught ott. Canada to be landed in Canada for. 
proces•in9 was sucoeasrully chall@n9ed by th• united States aa an 
unfair trade restriction. Obviouely, a siallar restt-iotion impnfH?d 
by the United States would be subject to a si11llar challenge,
particularly if it h•d th• efteot ot prohibiting u.1. fisher111en 
trom deliverin9 9roundfish harve•te directly to Canada for 
proc~~•in9. Once again, some ot the proposal• seem ~ore 
problematic . than other• in this reqard. In particular,
o•tabllehment of a quota that~ may b• landed for processing at 
a partloular place in Ala•ka may be mo•t •uspeot. Ho"•v•r, other 
proposnla that slmp~y e•tabli•h an at- sea proces•ing quota without 
requiring landing ~t a particular place may b• 1tore defensible 
und~t' our GATT obligations. 

! 

! 


P"ina11r, several ot the pr-opo1als eu99f!st limiting aoce~s and 
prohib ting roe at~ipping as d•sirad mell~mre•. Perhaps theee 
proposal• . •hould b~ oon•idered by the ether coll\Jllittee• and plan 
dovelopm~nt team• that are currently •>cplorin9 th••• lssuAe. 

i 
I

co: 	 Jay Johnton, Kar9~r•t Frailey, crai9 o•eonnor 
stev• Pennoyer, Ji• Brook•, Dale Evan• 

;t/J-	7f 
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Alaska Reqional Attorney 

SUBJECT: Limitations on Ree Strippin9 

BACKGROUND 

Practices that could be labeled "wasteful" occur in many,
perhaps in most , marine fisheries. Some ot these practices are 
dictated by the economics of the fishery, such as the discard ot 
unmarketable fish in trawl f isheriea. Others are mandated by
regulators for mana9ement and enforcement reasonsc such as the 
discard ot undersized fish or "prohibited species." 

Recent events in the 9roundfish tzawl fisheries in the Gulf ot 
Alaaka and sering Sea stimulated discussion by th• North Pacifle 
council ot measures that would ban or restrict one "wasteful" 
practice, that ot roe stripping in the pollock fisheries . These 
fisheri es are currently managed through annual quotas with no 
seasonal breakdowns: trawling proceeds until the quotas are 
reached. The Fishery ;.(anaqement Plans tor Groundfish ot th• 
Gulf of Alaska and to~ Groundf!ah ot the Berinq Sea and Aleutian 
Islands (FMPs) identity no bioloqical problea with a11owin9 all 
or moat ot the harvest to occur in the f ir1t few mofttha of the 
year, durinq the spawninq season. 

Becauae pollock roe has a commercial value many time• that of 
any product produced ~rom the tlesh of the fish, some at-sea 
processor• have opted to increaae the amount of roe the! can 
handle and store by "strippinq" roe from tamale f iah wh le 
discardin9 male pollock and female carcasses. Th• North Pacific 
council at its Septellber meeting po•tQOned action on a roe
atrippincJ aaendJlent, but stated clearly it• intent to prohibit
th• practice and to proaote tuller utilization of the pollock 
resource. Th• Executive Director of the Council requested an 
opinion on th• leqal parameters of the lasue before th• December 
s Council ...ting. 

•''Years S1imul11ln1 Arr.erica 's Pro1reu • 19'3·1911 



SUMMARY 

(1) There is authority under the Magnuson Fishery Conservation 
and Management Act to limit wasteful practices. controllin9 
wasteful practices is as leqitimate a purpose as conservin9 a 
stock ot fish or allocatin9 tishinq privileqes. Requirinq
tuller utilization of a fishery resource should be justified as 
a means ot achieving optimum yield. 

(2) There are a multitude of conservation and management 
measures, directed at harvestin9 activities, available to 
eliminate or restrict practices such as roe strippin9. These 
include seasons, quotas, gear requirements, discard 
restrictions, and catch limits. 

(3) There is also authority under the Act to limit wasteful 
practices by requiring at-sea processors to retain harvested 
fi•h rather than discarding them. At-sea processin9 is 
"fishing" subject to requlation under the Act. 

(4) There is authority -- though not as clear-cut -- to limit 
wasteful practices by requirinq at-sea processors to utilize 
tish flesh for food products and fish meal. There have been no 
instances thus tar ot directly mandatinq what a processor does 
with leqally possessed fish for purposes of full utilization. 

(5) There is no authority to limit wasteful practices by 
re9ulatin9 on-shore processors, because on-shore processors can 
be r•9Ulated only indirectly as an incidence of manaqinq 
"fiahing." 

CAVEAT 

Thi• memorandum does not address the adequacy of any record 
developed by any Council to support any of the manaqement 
measures discussed. The analysis is completely theoretical; 
Secretarial approval and leqal defense of any measure affeetin9 
roe strippin9 or other tish processinq practices would depend on 
the existence of a record justifying th• measure and demon
atratin9 the net benefits to be derived froa its iaplementation. 

DISCUSSION 

We will first explore the purposes c09nizable under the Magnuson
Act tor restrictin9 roe strippinq and other wasteful practices,
and then examine the means authorized by the Act ~o accoMpliah
such restrictions. 

2 




l· Acceptable PurPo§as 

A. Biology 

It goes without saying that biological reasons tor limiting or 
banninq roe stripping would be valid1 they would implement the 
paramount purpose of th• Magnuson Act, to conserve a stock ot 
fish . The first and fourth purposes ot the Act, l6 u.s.c. 
l80l(b) (1) and (4), are to conserve and manage the fishery 
resources ot the United States and to achieve and maintain, on a 
continuinq basis, the optimum yield trom each fishery . National 
standard 1, 16 u.s.c. 185l(a)(l), reiterates the requirement ot 
achieving optimum yield. Fishery mana9ement plans (FMPs) must 
contain measures necessary and appropriate tor the conservation 
and mana9ement of the fishery, 16 u.s.c. 18!3(a)1 the definition 
ot "conservation and management", 16 u.s .c. 1802(2), emphasizes
the rebuilding, restoration, and maintenance of fishery 
resources. 

If it can be established that harvestin9 before or during 
spawning season adversely affects recruitment by breakinq up
schools ot tish before spawning occurs, or by concentrating
harvest of the quota on pre-spawning fish, a council would have 
adequate rationale to adopt r••trictions on the practice. 

8. Egonomic and Ecologig11 

Likewise, allocat ion of fishing privileges is a traditional 
purpo•~ ot management measures under the Act. Some of the 
concern over roe strippinq stems from fishermen and shore-based 
processors whose opportunity to participate in the pollock
fishery was curtailed by th• rapid harvest of the quota by 
factory-trawlers early in the year. Tha need to deal with 
increasing demand for a shrinking public resource was recognized
in the Act as one of the Council•' ta•ks. This is recognized in 
national standard 4 , 16 u.s.c. 18Sl(a)(4), which addresses the 
allocation of f i shing privileqes, and in the section listin9 
discretionary provisions of FMPs, 16 Q.S.c. 1853(b), which 
includes li•its on types ot fishin9 vessel• and 9ear, . quotas and 
catch li•ita, and .systems of limiting access to a fishery . 

If it can ~ established that the net benefits to the Nation 
would be increased by allocating the opportunity to harvest 
pollock aaon9 the variou• participants, or by distributing the 
effort on th• annual quota more evenly, a council would have 
adequate rationale to adopt measures that would affect roe 
strippinq. A particularly analoqous FMP is the Mid-Atlantic 
Council ' s surf clam plan, which usaa quarterly quotas, 
controlled hour• of fiahin9, and a moratorium on entry to 
provide a steady stream of clalllS to pr~eesaors throu9hout the 
year. Socioeconomic tactors such as dependence on 'mployment i n 
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procesainq plants could also enter into the equation. 1 ot 
course, any ~!location would have to meet the criteria ot 
national standards 4 and•S, 16 u.s.c. l85l(a)(4) and (5), tor 
fairness and equity and promotion of conservation. 

Another economic/ecol09ical reason tor banning discards is that 
decaying tish mi9ht "sour" a particular fishing ground. In 1982 
the National Karine Fisheries Service added a condition to the 
permits of toreiqn vessels in the Pacific whiting fishery,
prohibiting discards ot fish and ottal (except prohibited
species) within 12 miles ot shore. Domestic fishermen in 
Humboldt Bay were complaining not only about the ecological 
consequences ot dumpinq, but about the time consumed in the 
nasty job ot cleaning refuse from their trawls. The permit
condition is still in place. 

c. Fyll Utilization 

Because the record developed by NMFS and Council statt before 
the September meeting ot the North Pacitic council apparently
did not adequately establish biolo9ical, ecrloqical, or econo
mic reasons tor roe stripping restrictions, the debate turned 
to limiting the practice fof reasons ot "tull[er] utilization" 
or prevention of "wastage. 11 The transcript shows some unease 
amon9 Council members with this purpose. Aa mentioned above, 
wasteful practices are tolerated or mandated in many fisheries 
under Magnuson Act regulation. Avoidance ot waste has not been 
a commonly expressed purpose for FHP measures. Oetininq what ia 

Pot 9ear waa phased out of the Gulf ot Alaaka sabletiah 
fishery beginning in 1986 by Amendment 14 to the Groundtisb FMP. 
One justification waa the dependence on the fishery ot hook and 
line f isbermen and the shore-based proceaaors to whom they
delivered. 50 FR 43193, 43196 (Oct. 24, 1985). 

2 Statement ot Steve Pennoyer, NMFS Alaska Regional
Director, at paqe 3 ot transcript of North Pacific council 
diacuaaion of Agenda D-J(a), September 28, 1989. 

3 one proponent arqued, • • • • I think there ' s probably a 
third iaaue here and that would be a aoral i•aue. Laat year
during the ti.. thi• took place the whole indu•try was in 
headlines day atter day abOut the thouaand• of pounds of uaable 
fish that were diacarded and thua removed troa ace••• to the 
rest ot the public. Fish that any other ti•• of year would have 
c~nn usable, marketable, and deairabla tiah but becauae of 
s ~kin9 only the hi9h valued roe, they were removed from 
a ~cesaibil :ty and there aust be soae consideration for thia and 
the wiaeat use ot a product . • Statement at council member Ron 
Hegge at page 17 of transcript ot North Paoitic Council 
discusaion of Agenda 0-3(a), September 2~, 1989. -




11waste11 and what is the unavoidable incidence of rational 
economic decisions by th• f ishin9 industry is a gnarly question . 

The Magnuson Act, however, does suggest that prevention of was te 
is a legitimate goal for fishery management measures . The role 
of our fishery resources in eontributinq to the world's food 
supply is specifically mentioned twice in the "f indinqs" 
section, 16 u.s.c. lBOl(a) (1) and (7), once in qeneral terms and 
later in terms of developinq a fishery for underutilit•d 
species. The interests of conswnar group• in participating in 
the Council process are recognized in the "purposes" section, 16 
u.s.c. 180l(b)(S). The policy expressed in 16 u.s.c. 180l(c) (3) 
ot promoting ef f ieiency has be•r interpreted to encompass 
measures that discourage waste . 

Th• central concept ot fishery manaqement under the Act, 
"optimum yield" (OY) , emphasizes food production in considering 
what amount ot fish will provide the qreatest overall benefit to 
the Nation, 16 u.s.c. 1802(13). The national standard guide
lines say food production encompass•• "th• goals of providing
seafood to consumers, maintaininq an economically viable 
fishery, and utilizinq the capacity of u.s . fishery resource~ to 
meet ntitritional needs." 50 c.r.R. 602 . 11(t)(2) (i). Social 
factors that may be considered in settinq OY include "world-wide 
nutritional needs." so c.r.R. 602.ll(t) (3) (ii). 

The required provisions of FMPs include specif!cation ot OY and 
the conservation and manaqement measures "necessary and 
appropriate" for aehievin9 oY, 16 u.s.c. 1853(a)(l) and (3) . 
This is the case because all conservation and management 
measures must be consistent with th• national standards, which 
include the requirement to achieve optimum yield on a continuing
basis , 16 u.s .c. 1851(a) (1). · 

The only textual argument against measures with waste avoidance 
as the ir purpose is that FMPs are to contain measures necessary 
and appropriate tor the "conservation and manaqement" of the 
fishery, but the term "conservation and mana9ement" is defined 
very narrowly in 16 u.s.c. 1802(2): 

Th• term "conservation and manaqement" refers to all ot 
tbe rules, requlations, condition•, methods, and other 
m..•ur•• (A) which are required to rebuild, restore, or 
maintain, and which are useful in rebui ldin9, restoring, 
or maintaininq, any fishery reaource and the marina 
enviroruaent1 and (B) which are desiqned to a••ure that-

(i) a supply of food and other product• may be 
taken, and that recreational benefits aay be 
obtained, on a continui119 ba•i•t 

4 General Counsel Opinion No. 80 (1979) . 
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(ii) irreversible or lon9-term adverse effects on 
fishery resources and the marine environment are 
avoided: and 
(iii) there will be a multiplicity of options avail
able with r•spect to future uses ot th••• 
resources. 

Even if one follows the definitional chain from "fishery 
resources" to "tishery" to "fishin911 to broaden the object
attected by the described measures, the verbs "rebuild, restore, 
or maintain'' indicace that the first meanin<1 of " fishery" ("(A) 
one or more stocks of fish .• . ") is the one lntended. The 
purposes for which these measures are to be designed under (B)
of the definition all speak to preservation of fishery 
resources. Therefore the definition of "conservation and 
manaqement" seems -- at first reading -- limited to measures 
with bioloqical purposes , those directed at protecting the 
natural resource. 

The definition of "conservation and mana9ement" has a peculiar
legislative history. It began, almost word for word, as a 
definition of "conservation" in section 3 of S . 961. (The 
commerce Committee Report described •conservation• a• 
"interchanqeable with the term •management.• This definition 
serves to outline several of the qoals of the national fishery 
mana9ement proqram. ") There was no direct connection between 
the term "conset"Vation" and the contents of fishery manaqement 
plans under section 203(a) of that bill, which directed each 
Council to submit "recommended management regulations, " except 
tor the basket clause in the discretionary provisions section 
(203(b) (7) of the bill). A Legislative History ot the Fishery
Conservation and Managemtnt Act of l.i1i at 674, 101, 111-12 
(1976) . Th• final leqislation required FMPs to contain 
"conservation and manaqement measures" and revised the 
definition ot "conservation and management" in an apparent 

s Tbi• is one of the proviaions that was narrowly 
interpreted in General counsel Opinion Ho. 61 (1978), which 
concluded that the Act did not authorize th• Secretary to deny 
applications for joint-venture per11it• on th• basis that U. S. 
processors could process the fish. Thi• rulin9 re•ulted in the 
processor-preference amendment, P.L. 95-354. Th• implication ot 
Opinion No. 61, that Nconservation and management• does not 
encompass consideration of the economic interests of on-shore 
processors , is inconsistent with opinion No . 80 and 1subsequent 
practice of the a9eney <••• diacus•ion on page 7). 



attempt at contormity.6 

Not since 1978 has the definition ot "conservation and 
manag•ment• stood in the way ot Secretarial action under the 
Ma9nuson Act(~ footnote 5). In tact, the definition was 
broadly eonatrued in GGneral counsel Opinion No. 80 (1979),
which addressed public health and safety measures, to allow any 
purpose that can be inferred from the Act as the basis for an 
FMP provision. Strict application ot a narrow interpretation of 
the term would eliminate probably half the FHP measures 
currently in place. Regulations allocatinq tishinq privileges, 
setting minimum size limits tor the convenience of processors,
spreading eftort over an entire season, separatinq mobile from 
fixed gear, allowing experimental fishing contrary to 
conservation regimes, permitting the harvest of "prohibited
species," torbiddinq one fisherman trom pullin9 another's traps 
-- all these and other measures would be suspect as 
conservation-neutral or even as counter to conservation 
purposes. 

We believe a strict reading of the definition of "conservation 
and management" is inconsistent with the Act's many expressions 
ot permissible economic and social goals. Optimum yield cannot 
be achieved if FMPs can address only th• restoration or 
maintenance of stocks ot fish. Many purposes of the Act cannot 
be tulfilled it the Councils and the Secretary are so limited. 

6 Another peculiarity about the definition is that it 
includes measures to "restore.•• the marine environment," while 
section 303 restricts conservation and aanagement measures to 
those "applicable to foreign fishin9 and fishing by vessels of 
th• United States." The legislative history is clear that 
threats to the marine environment such as 011 spill• and 
navi9ation could not be regulated under the Act. Councils 
wishing to control activities harmful to the marine environment 
and citing the definition of "conserv~tion and management11 as 
authority have been told that Con9ress 9ave them no tools to 
a!tect activities other than "fishinq.• Memorandwa by Joel 
MacDonald, August 7, 1979, "Council Authority to Prescribe 
Conservation and Management Measures Respecting the Marine · 
Environment and Fishery Habitats." EVen an activity that 
literally comes within the definition of "fishill9" (anchoring on 
coral, by which a fishery resource mi9ht be •taken") has been 
excluded trom coverage by the Act. Memorandum by Gaylin Soponis
(1982?), "Fishery Mana9ement Plan for coral and Coral Reets ot 
the Gulf ot Mexico and south Atlantic.• A prohibition in the 
FMP against anchoring by vesaels over a certain len9th in 
"habitat areas ot particular concern" w~• disapproved because it 
would have regulated navigation of veaaels not even femotely 
connected with the fishing induatry. 
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Several examples can be cited of manaqement measures that have 
waste avoidance as at l•ast one of their purposes: 

o Th• purpos• ot the T•xas closure in the Gulf of Mexico 
Shrimp FMP was described by a federal district court as 
"to protect shrimp until they reach a more valuable size 
and thereby eliminate th• wasteful practice of discarding
undersized brown shrimp." IQuisiana v. Baldridge Csicl, 
538 F.Supp. 625, 627 (E.D. La. 1982). The court upheld
thi• management measure. 

o The Red Orum FHP identified wastage as a problem, citinq
instances where purse seines overloaded with red drum 
were held until transfer vessels arrived. If the fish 
were held too lonq, they were released intentionally. In 
at least one ease the fish were lost durinq the transfer 
due to a torn net. Th• regulation• banned at-sea 
transfers and added an admonishment (now at 50 C.F. R. 
~53.22(b)): "A person or vessel must conduct fishing 
operations in a way that minimizes wastage of red drum. " 

o The New England Groundtish PMP, tor a few months, 
contained a no-discard rule to prevent the waste of 
valuable protein. 44 FR 885, 889 (January 3, 1979). 7 

7 The provision was rescinded by Amendment 5, with the 
tollowin9 explanation: 

The early stages of 9roundfish management under the 
FCMA brought the imposition of low trip limit levels 
tor all the requlated species. Fishing under this 
restrictive system led to the practice ot vessels 
discarding 9roundtish in order that they might bring
in the largest and most highly valued permitted
catch possible. For example, it a vessel had caught 
all of its trip allocation of codfish but not had
dock, any additional codfish caught on subsequent 
tows might be discarded until the haddock limit was 
filled out. 

Th• Council attempted to regulate a solution to this 
problem prohibiting discarding at aea, and 
establishing weekly trip limits in mid-1978. The 
intent at thia time was to create the incentive to 
conduct as clean and apecies specifie a fishing 
operation as possible, and thereby eliminate 
needless .wastage of groundtiah. It was envisioned 
that i~ waata9e could be minimized, the OYs could be 
increased accordingly. However, experience has 
shown that qenerally this ls not possib).e, The 
common habitat preferences of codtiah, haddock, and 
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o 	 The Tanner crab FMP, no longer in et!ect, tailored 
seasons to avoid harvest of molting crabs, which suffered 
high mortality rates during transport to on•shore 
processors. The season could be shortened if moltin9 
be9an sooner than anticipated. 44 FR 30688. 

o 	 The Secretarial Shark FMP, now beinq developed, would 
require landing of the entire shark to eliminate the 
wasteful practice of "tinning." 

we conclude that the Act most certainly allows the Councils to 
adopt, and the Secretary to approve, management measures aimed 
at avoidance of waste or promotion ot fuller utilization of 
fish. The most defensible approach would be amending the def i 
nition of optimum yield, to add an overlay ot full utilization 
to the numbers set for biological and economic reasons. 

2. Acceptable Management Measures 

A. Quotas 

Establishing waste avoidance as a le9itimate purpose tor an FMP 
measure is only the beginning. What means may a Council employ 
to accomplish such a purpose? The North Pacific Council dis
cussed a number of traditional measures, of the sort rnumerated 
in 16 u.s.c. 1853(b), that are undoubtedly available. One 
approach would set semi-annual or quarterly quotas to limit the 
amount ff pollock that could be taken during the spawning 
season . ~ l853(b)(J). While such quotas ~ould distribute 
fishing opportunity over the year, they would probably not 
eliminate roe stripping entirely1 the rush to harvest the 

yellowtail, the restrictive management system
imposed under the FCMA, and undoubtedly, the 
escalatin9 vessel operati~q costs all have defeated 
the "no-discard" concept. Therefore, in rec09nition 
of this disparity between the intent ot the no
diacard r99ulation and the tactors that determine 
the way in which the fishery operates , FMP 
refinement is necessary. 

1 For each of these suggeations, the Reqional Attorney
verified their acceptability under the Act. Pa9ea 15-17, 21 of 
'transcript of North Pacific council discussion of A9•nda D-l(a),
September 28-29, 1989. 

• The council in fact reeommended~that the Regional
Director allocate pollack in the Gulf ot Alaska on 4 quarterly 
basis in 1990. 
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allowable periodic quota would still operate during the first 
quarter or half-year . 

B. Seaaons 

Another option would simply ban a directed pollock fishery
during the spawning season. ~ 1853(b)(2). While biological 
or waste-avoidance concerns miqht arque for a ban, tha economi c 
loss of the profitable roe fishery miqht be difficult to 
justify. Indeed, timinq the fishery to avoid the roe season 
miqht itself be considered ~asteful, since the value ot each 
female fish harvested is appreciably less without the roe. 

c, Catch limits. etc. 

One measure the Council did not discuss, but certainly could 
consider, would be a per-vessel limit on pollock harvest. ~ 
185J(b)(J). A daily or weekly limit would slow down the 
harvest , even during spawning season, so that a catcher/ 
processor would have no economic incentive to discard usable 
tlesh. Other undiscussed possibilities include limiting the 
number of vessels in the fishery(~ 1853(b)(6)): requiring
operable f ish-~eal equipment to be installed on processing 
vessels, or prohibiting the use ot mechanical roe extractor• 
(.kL.. 1853(b) C')); and forbidding processing vessels from 
operating in the fishery(~ 1853(b) (4)). 

D. Limits on use of f ifh 

One council member su99ested prohibitin9 the discard of male 
fish and roe-stripped females. Several amendments to the motion 
were ottered, specityin9 that in a directed pollock tishery
undersized fish, heads, frames, guts, and "unmarketable flesh, 
based on industry-wide marketability" could be discarded. 
Applying a no-discard rule to harvesters raises no leqal
problems ot authority undefo the Act ·and has precedents in the 
New England Groundfish FMP and the yet-to-be-adopted
secretarial Shark FMP. 11 (As another council aem.ber noted, such 

10 The regulations Jnada it unlawful for etany person" to 
"discard, at sea• any groundfish. Th• definition ot "discard" 
required tbe retention ot any live fish onoe on board a vessel, 
or any dead fish that had been cau9ht. Beoausa there was no at
sea proc•••in9 in th• fishery, the requlationa in etteot imposed 
a landinq requirement on harvester•, but had no application to 
processors. 

11 The october 20; 1989 ,- draft ot th• FMP, baaid•• setting
commercial quotas and reoreat~onal bag linits, require• the 
landinq of carcasses in proportion to the number ot tin• 
retained. The discussion of finning focuses on the waste issu•, 
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a rule miqht present enforcement problems and raise difficult 
issues as to what constitutes "unmarketable flesh.•) 

The Regional Attorney proposed a variation on this motion, a ban 
on harvesting fish that would be used for roe stripping. An 
analoqy tor this approach is round in the Northern Anchovy FHP, 
which created a "formula OY" dependent on size of the spawnin9
biomass. It qives highest priority to the importance of anchovy
a• forage for marine birds and other fish, and to the live bait 
fishary, for which no quota is set. The middle priority ia for 
the nonreduction fishery (for dead bait or human eon•umption),
which has a small quota no matter what the biomass size. Lowest 
priority is the reduction fishery ("tishinq for northern 
anchovies for tha purposes of conversion to fish flour, fish 
meal, fish scrap, fertilizer, fish oil, or other tishery 
products or byproducts for purpose• other than direct human 
consumption"). Only it the biomass is above a certain level is 
the reduction fishery allowed. ~ so C.F.R. 662.20. 

Back in 1978, when the Northern Anchovy FMP wa• approved, there 
was no discussion of the authority to regulate the purposes for 
which tishinq was allowed. (Attention wa• focused on the 
novelty ot a "formula OY.") The requlationa authorize a type of 
purse seine tor use only in the reduction fishery, but contain 
no direct prohibition on f ishinq for reduction purposes durin9 a 
closure af the reduction fishery. Perhaps the practical expla
nation for this omissic~ is that no one f ishinq with other qear 
would harvest amounts useful in a reduction operation. It would 
nonethele£c be a violation of tho Ma9nuGon Aot for ~omeone to 
buy or possess for "purposes ot conversion" anchovies harvested 
without a reduction quota in effect. 16 u.s.c. 18S7(l)(G)). 

Some North Pacific Council members were apparently uncomfortable 
with restricting fishin9 "for the purpose of" roe stripping,
because the tisherman delivering pollack to a processor would. be 
responsible for a practice over which he had no control. (This
would not be a problem, ot course, with a catcher/processor.)
The Council seemed more interested in the question whether a no
discard rule or a flesh-utilization requirement could be applied 

although there might be some unstated conservation benefits from 
the ban (by slowin9 the harvest by requiring landi"9 or by
identifying the species killed troa th• earca••>· Th• impacts
analyais di•cu•••• possible economic lose to the fishermen, but 
project• aoeial benefit• from elimination of waste. Again,
there i• no at-sea proc•••in<J in the shark fishery. Th• draft 
f'MP does not specify what may be done with landed carcasses1 
presumably, they aay be discarded. • 
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directly to processors. 12 

FMPs may contain only conservation and mana9ement measures 
"applicable to toreic;in f ishinq and tishin9 by vessels of the 
United states." 16 u.s.c. 1853(a)(l). "Fishing" is defined at 
1802(10)(0) as "any operations at sea in support of, or in 
preparation tor" the harvestinq or fish. While the definition 
of "fishing vessel" at 1801(11)(1) specifically includes 
"processing" as "any activity relatin9 to fishing," a narrow 
focus on the "fishin9" definition raises an issue of whether at
sea processing is "in support of" the harvestinq of fish. If it 
is not, arguably the Magnuson Act does not ~uthorize the direct 
regulation of at-sea processing activities. 1 

One answer is that at-sea processing does support harvesting,
particularly in the roe-stripping circumstance where discarding 
carcasses trees th• processing crew and equipment to handle more 
pollock than "full utilization" practices would allow. 

Another answer ia that the definition of "fishing" should not be 
read so narrowly. During development of the proeessor
preterence amendment, both the House and Senate bills revised 
definitions to include at-sea processing as "fishing." As one 
sponsor explained, "In the end, we decided to leave the FCMA 
definitions unchan9ed on this point while, at the same time, 
making clear the act was intended to benefit the entire f ishin9 
industry. I want to •mphasize that, even though the final bill 
does not include the House clarification, it is the under
standinq of the House that 'tishin9• in section 3 of the FCMA 

12 It should be noted that this approach would not resolve 
the allocation issue between factory trawlers and vessels that 
deliver to on-shore processors. Factory trawlers operatin9 on 
an undivided annual quota, even thou9h slowed by full
utilization requirements or a no-di•card rule, could still 
harvest the lion•a share of the quota early in the season. 

15 Indirect regulation of both at-sea and on-shore 
processors baa long been accepted under the Magnuson Act as a 
necessary concomitant of the regulation of harvesting 
activiti••· Examples are reporting requirements such as those 
challenqed in Ha.tional Food Proet11or1 y. Klutznick, No. 81-1239 
(D.C.Cir. June JO, 1981), and access to loading docks tor 
inspection purposes, enforced in Loygr10 y; •. IYZ:Dt, 787 P.2d 857 
(3rd Cir. 1986). Another indirect regulation currently under 
litigation is the prohibition against sale in the Atlantic 
Billfi•h FMP (National Fisberits Inatitut• y, Mosbacber+ No. 88
3103 (D.D.C., filed October 26, 1988)). The purpose of the 
prohibition ia to implement the plan•• a~location of billtiah to 
the recreational fishery and to prevent creation of a.market for 
billfish incidentally ca~ght i~ a comaercial fishery. 

12 
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does include "processing" and that, tor that reason, the 
proposed clarification is unnecessary." 124 Cong. Rec. H8265·66 
(August 10, 1978) (statement of Rep. Murphy). 

The legislative history of the Act and its amendments manifests 
no clear intent by conqress whether FMPs may address what 
processors do with legally harvested fish. We acknowledie there 
is no exact precedent for the full-utilization proposal.
Examples cited in this memorandum--no at-sea transfer ot red 
drum, no discard of New England qroundfish or sharks, no sale of 
Atlantic bill!ish, no quota ror an anchovy redu~tion fishery·
may be characterized as directed at harvester• . Nevertheless, 
we find no persuasive analytical distinction between measures 
aimed at harvesting activities and those aimed at processing
activities occurrin9 at sea. Instructing a "fishing vessel" to 
retain or land tish is--practieally or eonceptually--no 
different from requirinq it to use the fish tor some nutritional 
or other economic purpose. 

The risk in mandatinq particular uses of harvested fish is that 
a court, in reviewin9 the statute, ita history, and the aqency
practice in implementinq it, may conclude that direct regulation 
ot processors is a new venture, outside the oriqinal intent ot 
congress. A court might discern a limited authority over anyone
beyond the harvester, since the Maqnuson Act is so elaborately
focused on harvestinq activities. Even the processor-preference
amendment stopped shorG of requiring harvesters to deliver tish 
to u.s. processors or interferinq in th• business arrangements
between processors and harvesters. 

one statutory objection to the ' direct requlation of at-sea 
processors might be the unfairness involved in requiring full 
utilization ot pollock by tloatinq processors, but not by on
shore processors. National standard 4 addresses the fair and 
equitable allocation of fishing privileges amon9 fishermen, but 
does not cover treatment of other participants in the f ishin9 
industry. This may be an indication that Con9ress did not 
intend direct regulation of processor&-. on the other hand, many 
management measures affect different users in different ways
without runninq afoul of th• Act (AAA 50 c.F.R. 602.14). 

1' Tbi• lack of precedent was the source ot the Regional
Attorney•• doubts expressed at the September Council meetin9 on 
the validity of direct re9ulation of processors. 

15 The penait condition on the Pacific whitin9 fishery,
however, tells processors as well aa harvesters they may not 
discard fish within 12 •ilea of shore. Thi• reatriction is not 
aimed at the method of harvest or any allocation of fishing 
privile9es. Rather, it is directed at an aspect of ysa9e of 
le9ally possessed fish. 
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Persons beyond the fisheries jurisdiction ot the United states 
(foreigners who fish only on the hi9h seas or u.s. citizens who 
fish only in State waters) may enjoy advantages vis-a-vis those 
subject to Magnuson Act jurisdiction but fishing on the same 
stock ot fish. The fact the secretary cannot regulate th• 
former does not mean he should not requlat• the latter. 

Another objection might be that national standard 5 requires 
measures "where practicable, [to] promote efficiency in th• 
utilization ot fishery resources." From one viewpoint, roe 
strippinq is the most efficient practice imaqinable: qiven the 
tiae constraints in a quota-driven fishery, the discard of low
value fish maximizes the vessel's economic return by allowinq
available labor, equipment, and storaqe capacity to be devoted 
to production of the hi9h-valu• roe. The quidelines for 
standard 5, however, take a broader view ot "efficiency."
The Appendix to the guidelines states: 

NOAA believes that, tor purposes ot standard 5, 
etticiency can be detined as th• ability to produee a 
desired effect or product [or achieve an objective) with 
a minimum of effort, coats, or mi1u11_gf yaluable
biological resources. In other words, council• should 
choose manaqement measures that achieve th• FMP's 
objectives with minimum coat and burdens on 
soeiety•..• NOAA believes that an FMP should not restrict 
the use of prod~ctive and cost-effective techniques of 
harvesting, processinq or marketing, unless such 
restriction ia necessary to achieve the conservation or 
social objectives ot the FMP (emphasis added). 

A measure directed at achieving fuller utilization of pollock
flesh could be justified either as a restriction on cost
effective processinq techniques that is nonetheless required to 
achieve a conservation or social objective, or as a mean• of 
achieving efficient utilization of fishery resources without 
wastinq protein. 

Yet another objection ia that national standard 7 requires 
manaqement measures to minimize costs, includinq costs to the 
industry of complyinq with the measures. The guidelines tor 
national standard 7, 50 c.t.R. 602.17(d)(l), state that 
management a..sur•• •should be designed to qive fishermen the 
greatest po8sible freedom of action in conductin<J business ••• 
that (is] consistent with ensuring wi•• uae of the 
resources •••• • Again, this balancin9 of economic burdens (loss 
of roe harvest) against social objectives (fuller utilization ot 
protein) i• the sort of policy decision the Act mandates the 
Council to make. 
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l. conclusion 

As long as a measure applies to fishing (including at-sea 
processin9), has a purpose cognizable under the Act, furthers 
the achievement ot optimum yield, and is consistent with the 
national standards, one can argue it is authorized by 16 u.s.c. 
1853. We conclude that we could defend direct regulation ot 
harvestinq and at- sea processinq (but not on•shore processinq) 
to prevent roe stripping as cominq within the purview ot the 
Act. The safer approach, however, is to control roe stripping
by traditional harvesting restrictions or by banning discards by
vessels at sea. Telling processors how much fish meal and how 
many tillets they must produce risks a judicial challen9e to our 
statutory authority. 

We reiterate the need for a record justifying any limitation on 
roe strippin9. 16 We also note the existence of policy arquments
against embarking on the "slipper~ slope" of r99ulating the 
economic decisions or processors. Since the legal and policy
questions are not tree from doubt, and since the national 
standard quidelines do not address equity amonq tishery
participants other than tishennen, amendment to the Act to 
clarity the extent to which processors should be requlated would 
be welcome. 

16 Another caveat: Require~ent• tor utilization of fish 
must avoid creation of export re•triotions that would present
problems ·under the General Agreement on Tariffs and Trade. 

17 Councils concerned about "wastaqe" or nutritional needs 
might propose that a certain aJ10unt of fish be sold to 
underdeveloped countries, that salmon be.canned 1natead of 
marketed treab, or that recreational fishermen be for~ed to eat 
their trophi••· 
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