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Do you have an employee whose performance is failing?  Are you heading towards taking administrative action?  In order to prevail in an appeal of a performance-based action under 5 USC, Chapter 43, the agency must establish, by substantial evidence, that:

(1) OPM approved its performance appraisal system and any significant changes thereto;

(2) The agency clearly communicated to the appellant the performance standards and core competencies (CC) of his/her position;

(3) The appellants performance standards are valid under 5 USC §4302(b)(1);

(4) The agency warned the appellant of his/her performance inadequacies during the appraisal period and gave him/her a reasonable  opportunity to demonstrate acceptable performance; and

(5) The appellant’s performance remained unacceptable in one or more of the CCs for which s/he was provided an opportunity to demonstrate acceptable performance.

Under an OPM approved performance appraisal system, the minimum length of an appraisal period is 90 days. 
The Merit Systems Protection Board (MSPB), in Lee v. EPA, 2010 MSPB 240, http://www.mspb.gov/netsearch/viewdocs.aspx?docnumber=558404&version=560039&application=ACROBAT,
 a recent decision involving an employee removed for unacceptable performance, provided a simplified approach to dealing with poor performance during the performance improvement period (PIP).  As a result, your CSA/HRS will assist you in following the procedures below when placing an employee on a performance improvement plan.
(1) Issue the employee a PIP letter identifying the failed CC(s)
 or the failed CC(s) and/or Individual Performance Goal(s).
  There is no longer the need to identify specific instances of unacceptable performance that have occurred and that warrant the “Fails to Meet” or “Unacceptable”2 determination.  However, it is extremely important to retain documentation of the deficiencies that resulted in the “Fails to Meet” or “Unacceptable” determination as it will be required should there be an administrative action resulting in a MSPB appeal or a negotiated grievance.
(2) For each core competency and/or Individual Performance Goal designated as “Fails to Meet” or “Unacceptable,” establish 3-6 directly related assignments to be accomplished during the PIP.  Establish specific due dates for each assignment.  Make it clear that all assignments have to be completed satisfactorily for performance to be “Meets” or “Achieved Expectations.” 
When an agency removes an employee for unacceptable performance on fewer than all the components of a CC it must prove that the employee's performance, as a whole, warranted an unacceptable rating.  The court has indicated that an agency can satisfy its burden of proof by submitting:
a. Evidence that the employee knew or should have known the significance of the sub-element(s) at issue and
b.  Evidence showing the importance of the sub-element(s) in relation to the duties and responsibilities with which the CC as a whole is concerned.  
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If the employee fails to satisfactorily complete any assignment, gather data showing that the assignments should have been completed during the PIP.  This includes evidence showing: 
a.  That due to missed deadlines the supervisor completed the failed assignment; 
b.  That a coworker completed the failed assignment; or 
c.  That the employee had previously completed similar  assignments satisfactorily and on time.

(3) Identify the length of the PIP.  This must be at least 30 days but generally run between 60 and 120 calendar days, most frequently, 90 days.   This depends on various factors such as the nature of the duties and responsibilities of the employee’s position, the performance deficiencies involved, projects, workload, and the amount of assistance and feedback provided. 
(4) Throughout the PIP, the supervisor must meet weekly with the employee to discuss the employee’s progress.

a. Provisions need to be identified for any changes to regularly scheduled weekly meetings in the PIP;
b. Document all that transpires in these meetings; and 
c. Provide the employee with a copy of the minutes of the meetings and have the employee acknowledge receipt.

As a supervisor and/or management official, you should also:

(1) Insure that all performance management responsibilities of the EARS or DHS Human Resources Performance Management Program, as applicable, are met (e.g., required progress reviews, communication of the Performance Plan to the employee, that employee has been on the Performance Plan at least 90 calendar days, etc.)  
(2) Review the documentation of the employee’s performance on a weekly basis and determine whether the employee has or has not successfully completed the PIP at the end of the PIP.  
(3) Work closely with your CSA/HRS so that s/he can draft a written notification to the employee of your determination.  
a. Provide your CSA/HRS with all documentation for the official case file which the CSA/HRS keeps.  
b. The CSA/HRS will retain all documentation in cases where the employee’s performance is still “Fails to Meet” or “Unacceptable” until after the employee has exhausted his/her options to appeal, even if it is beyond the normal document retention period.
CSAs/HRS:  Check the terms of your collective bargaining agreement prior to implementing this guidance.  If there is a conflict, follow the terms of your agreement.  
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This is best accomplished in the Performance Plan at the beginning of the appraisal cycle.











� Included in the Excellence, Achievement, and Recognition System (EARS) which is applicable to CG non-supervisory employees paid from Appropriated Funds and employed in the General Schedule (GS) and federal Wage System (FWS) pay plan.


� Specific to the CG supervisors who are covered by the DHS Human Resources Performance Management Program.





