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U.S. Department of
Homeland Security

United States
Coast Guard

Director
United States Coast Guard
National Pollution Funds Center

NPFC CA MS 7100
US COAST GUARD

mil
Fax: 202-493-6937

5890
611/2011

CERTIFIED MAIL - RETURN RECEIPT REQUESTED
Number:

RE: Claim Number: NI0036-0196

Dear

The National Pollution Funds Center (NPFC), in accordance with the Oil Pollution Act of 1990,
33 U.S.C. § 2701 et seq. (OPA) and the associated regulations at 33 C.F.R. Part 136, denies
payment on claim number Nl 0036-0196 involving the Deepwater Horizon oil spilL Please see
the enclosed Claim Summary/Determination Fonn for further explanation.

Disposition of this reconsideration constitutes final agency action,

If you have any questions or would like to discuss the matter, you may contact me at the above
address and phone number.

U.S. Coast Guard

ENCL: Claim Summary 1Detennination Fonn
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Claim Number
Claimant
Type of Claimant
Type of Claim
Amount Requested

FACTS:

CLAIM SUMMARY I DETERMINATION FORM

: NI0036-0196
:

Corporate (US)
Loss of Profits and Earning Capacity
$28,000.00

On or about 20 April 2010, the Mobile Offshore Drilling Unit Deepwater Horizon (Deepwater
Horizon) exploded and sank in the Gulf of Mexico. As a result of the explosion and sinking, oil
was discharged. The Coast Guard designated the source of the discharge and identified BP as a
responsible party (RP). BP accepted the designation and advertised its OPA claims process. On
23 August 2010, the Gulf Coast Claims Facility (GCCF) began accepting and adjudicating
claims for certain individual and business claims on behalf of BP.

CLAIMAND CLAIMANT:

On 18 November 2010, (Claimant), on behalf of
presented an Optional Oil Spill Liability Trust Fund (OSLTF) Claim Form to the National

Pollution Funds Center (NPFC) claiming lost profits and earnings in the amount of$28,000.00.

The Claimant owns a Mortgage brokering firm that provides home mortgage loan services to
clients in and around the area ofNavarre, Florida. The Claimant's revenue is comprised of
commissions related to loans for property purchases and mortgage refmancing which they broker
to their customers. Following the Deepwater Horizon oil spill, Claimant's monthly commissions
began to decrease. The Claimant asserted that the overall economic impact of the oil spill on the
Navarre, Florida region has caused a decrease in real estate property values and generally caused
a decline in investors' willingness to purchase real estate.

Claimant asserted total lost earnings of $28,000.00, but provided no clear basis for the estimate.
Instead, the Claimant has provided five potential areas where lost revenue from canceled
closings or rnissed opportunities on refmancing loans due to the oil spill could have occurred.

The five (5) items presented by Claimant are provided below:

1. A single property closing that was cancelled and purchased at a later date for a lower
pnce.

Claimant contended that a buyer went into contract to purchase a home on
Florida for $422,000.00 on April 20, 2010 and subsequently

decided not to close on the property allegedly "due to concerns over the oil spill." The
same buyers then purchased the property in September 2010 for $380,000.00, which is
$42,000.00 less than the original intended purchase price. The Claimant is requesting the
lost commissions on the difference between the original April 2010 loan amount and the
actual loan amount in September 2010.
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2. Property sale closings that were cancelled because their seller backed out of their
purchase.

Claimant contended that a buyer was approved to purchase a home on 1509 East Lloyd
Street Pensacola, Florida. The buyer's purchase ofthe Pensacola property was pending
the sale of their own property in Navarre, Florida. The Claimant suggested that the buyer
cancelled the purchase for the horrie in Navarre Beach because of the oil spilL As a
result, the potential buyers were then unable to purchase the home in Pensacola Florida
which would have generated commissions for the Claimant.

3. Inability to refinance loans for clients whose property values decreased. There has been
no evidence presented to confirm the decrease in values was due to the oil spilL

Claimant is requesting lost refmancing origination fees from their clients. The Claimant
contended that they were unable to refinance certain mortgages because the property
values had declined lower than the amount of the homeowner's outstanding loan balances
which the Claimant asserts was due to the oil spill.

4. Cancelled property sales and financing opportunity.

Claimant is requesting lost commissions for a buyer that went under contract for a
property at Florida but backed out as a result of the oil spilL

5. Prospective buyers that did not purchase property and obtain financing due to oil spill.

Claimant contended that they had pre-approved buyers, but these buyers decided to rent
property and wait for the outcome ofthe housing market.

Claimant filed an initial claim with the RP (BP) sometime during May 2010. Claimant was
issued Claim # . Claimant stated the claim was denied by the RP. After filing a
claim with the RP, Claimant filed a secondary claim with the GCCF sometime during August
2010 and was issued Claimant Identification # . Claimant stated the claim with the
GCCF was denied. Claimant has not provided any correspondence associated with claims filed
with the RP and the GCCF. In addition, the Claimant has not indicated if a claim was filed with
the Real Estate Fund.

On March 16, 2011, the NPFC denied claim on the grounds that the
Claimant provided the Good Faith Estimate (GFE Form) associated with the original purchase
contract. On that form, the Claimant's adjusted origination charges were $980.00 on a loan
amount of $337,600.00.1 The actual purchase of the property was fmanced with a principal loan
amount of $304,000.00. Based on the HUD-l Settlement Statement Line #803, the Claimant
received adjusted origination charges of$I,020.00.2 The email correspondence provided to the
NPFC details that a risk evaluator's analysis revealed that the devaluation impacted the
transaction as opposed to the buyer's concerns over the oil spill? Based on the actual adjusted
original charges as reviewed by forensic accountants, it did not appear that the Claimant had
sustained a reduction in commissions from that transaction.

1 See, Housing and Urban Development (HUD) Good Faith Estimate (GFE) page 2, Adjusted Origination Charges
2 See, Housing and Urban Development (HUD) Settlement Statement page 2, Item 803, Your Adjusted Origination
Charges '
3 See, Email correspondence between buyers and agent, dated 13 July 2010, received on 03 March 2011
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For all other areas of the claim referenced in Items #2 through 5 of the Claim and Claimant
section, the Claimant had not proven that the alleged losses are due to the injury, destruction or
loss ofproperty or natural resources as a result of a discharge or substantial threat of a discharge
of oil. Under 33 C.F.R. § 136.105(a) and § 136.105(e)(6), the claimant bears the burden of
providing to the NPFC all evidence, information, and documentation deemed necessary by the
Director, NPFC, to support the claim. Under 33 C.F.R. § 136.233, a claimant must establish loss
ofprofits or impairment of earning capacity.

Although the Claimant speculated that the oil spill caused a reduction in the loans they
originated, they hadn't provided any evidence that the Deepwater Horizon oil spill directly
caused this reduction, rather than other extraneous economic factors. As such, the claimed
amount of$28,000.00 was determined not to be compensable under OPA and therefore the claim
was denied.

On May 11,2011, the Claimant requested reconsideration of the NPFC's March 16, 2011 denial
based on the following information:

1. The Claimant alleged that the calculations used by the NPFC in its initial denial
were not correct. The Claimant stated that the adjusted origination found on the
Good Faith Estimate form (GFE) is not what is paid to the Claimant but rather
what is paid to the Borrower of a mortgage loan. The Claimant goes on to explain
that the adjusted origination fee is the total charges (less the yield spread premium
(YSP) paid by the banle). The Claimant asserted that the number the NPFC
should be looking at is the origination fee which is found on page 2 of the GFE
and the Claimant is paid what is on line 1 ofpage 2 of the GFE when the closing
occurs.

2. The Claimant itemized the following costs for consideration which malce up the
Claimant's requested sum certain:

a. loss of$3,089.44 (difference between the original GFE
and the final GFE after the contract was amended. This loan closed
therefore the Claimant is looking for the reduction that resulted due to
a renegotiation of the purchase price;

b. loss of $3,693.20 (this loan did not close; Claimant
asserts the Seller backed out due to the oil spill);

c. loss of$6,345.00 (this loan did not close; Claimant
asserts that the appraised value was too low);

d. loss of$3,635.00 (this loan did not close; Claimant
asserts the appraised value was too low);

e. loss of$6,355.00 (this loan did not close; Claimant asserts
the appraised value was too low);

f. loss of $4,072.65 (this loan did not close; Claimant
asserts the oil spill scared the Buyer and she backed out of the
purchase).

The six (6) contracts listed above total a claimed loss of$27,190.29.

3. The Claimant also included a copy of her 2010 Income Tax Return which she
asserts is exactly 68% of her 2009 gross which indicates a 32% decline which she
asserts has not been considered. Claimant further asserts that she has provided
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substantial evidence to support the fact her business income has been drastically
lower than that of comparable periods in previous years.

Reconsideration Claim Analysis

The Claimant requested reconsideration via mail service received by the NPFC on May 11, 2011.

NPFC Determination on Reconsideration

The Director, NPFC, upon written request of a claimant or a person duly authorized to act on the
claimant's behalf, reconsiders any claim denied. The request for reconsideration must be in
writing and include the factual or legal grounds for the relief requested, providing any additional
support for the claim. 33 CFR 136.ll5(d).

The NPFC performs a de novo review ofthe entire claim submission upon reconsideration.

To support the request for reconsideration, the Claimant submitted a letter of explanation (4
pages), miscellaneous documents identified as Contracts 1 - 6; a closing report showing
borrowers that did not close; a copy of the Governor Executive Order addressing property
appraisals/value; a copy of two letters from the State ofFlorida Chief Financial Officer, and a
copy ofthe Claimant's 2010 Income Tax Return.

Bases fOr Reconsideration:

On reconsideration, the Claimant again asserted that the $28,000.00 claim to the OSLTF
supports and details the loss of origination fees and in one case a reduction of an origination fee
that the Claimant asserted was due to the Deepwater Horizon incident. The only new documents
submitted on reconsideration were (l) updated GFE associated with the contract,
2010 Income Tax Return, two letters from the State of Florida ChiefFinancial Officer, and
Governor Executive Order addressing property appraisals/value; however, none of these
documents are persuasive in support of the request for reconsideration.

With respect to issue # 1, the first contract addressed by the Claimant for did
actually close and the Claimant did receive a reduced origination fee commission as the Broker
for the real estate transaction. The Claimant is requesting the difference between what the
original calculated for the Broker's origination fee commission vice what the final GFE
origination fee commission was amended to because the purchase price of the property was
reduced for an unknown reason. While the origination fee commission was reduced due to
changes in the contract between the Buyer and the Seller, the Claimant did not provide contract
documentation between the Buyer and Seller establishing the purchase price reduction and
subsequent reduced origination fee commission was due to the oil spill. Additionally, even if the
NPFC had sufficient contract documentation between the Buyer and Seller, the ultimate loss to
the Broker was a direct result of a contract amendment between the Buyer and Seller and not the
direct result of the injury, destruction or loss ofproperty or natural resources as a result of a
discharge or substantial threat of a discharge of oil therefore the loss associated with contract #1
is denied.

With respect to contract issues #2 - #5, the Claimant asserted that these deals did not go to close
because the appraised value was too low. The Claimant has not provided detailed documentation
from either the Buyer or the Seller in order for the NPFC to establish why these contracts did not
close, i.e., whether the Buyers were able to get sufficient financing because of the appraised
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values, whether the contracts were voided because of disputes over the purchase price or for
other reasons. Thus, the losses associated with contracts #2 - #5 are denied because the Claimant
has failed to demonstrate that the alleged losses were a direct result of the injury, destruction or
loss ofproperty or natural resources as a result of a discharge or substantial threat of a discharge
of oil as opposed to the result of contractual issue(s) associated with the pricing and appraisal(s)
on each property.

With respect to contract issue #6, the Claimant asserted that this deal did not close because the
Buyer got scared due to the oil spill and backed out of the contract. The Claimant has not
provided any documentation associated with the contract and the provisions of the said contract
that would allow a Buyer to back out therefore the NPFC has no concrete documentation
between the Buyer and the Seller to support the assertion made. Additionally, even if the
Claimant could provide such documentation, the loss the Claimant is alleging is the direct result
of a contractual issue between the Buyer and the Seller and therefore not the direct result of the
injury, destruction or loss ofproperty or natural resources as a result of a discharge or substantial
threat of a discharge of oil therefore this portion of the claim is denied.

The NPFC has determined that the Claimant has again failed to meet the burden to demonstrate
that the alleged loss associated with the above referenced contracts was not due to the injury,
destruction or loss ofproperty or natural resources as a result of a discharge or substantial threat
of a discharge of oil but rather contractual issues between the Buyer and the Seller in each case.

This claim is denied upon reconsideration.

Claim Supervisor:

Date of Supervisor's review: 6/1/11

Supervisor Action: Dellial 011 recollsideratioll approved

Supervisor's Comments:
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