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CLAIM SUMMARY / DETERMINATION FORM 
 

 
Date   09 November 2010 
Claim Number  N10036-0028 
Claimant   
Type of Claimant Private (US) 
Type of Claim  Loss of Profits and Earning Capacity 
Claim Manager  
Amount Requested $33,000.00 
 
FACTS  
 
On or about April 20, 2010, the Mobile Offshore Drilling Unit (MODU) Deepwater Horizon 
exploded and sank in the Gulf of Mexico.  As a result of the explosion and sinking, oil was 
discharged from an offshore facility associated with the MODU and located on Mississippi 
Canyon, Block 252.  This area was leased by BP Exploration and Production, Inc. (BP).  The 
Coast Guard designated the offshore facility as the source of the discharge and BP as the 
responsible party for the discharge.  BP accepted the designation, advertised its OPA claims 
process and adjudicated and paid claims.  In August 2010 the Gulf Coast Claims Facility 
(GCCF) began accepting and adjudicating claims on behalf of BP.  
 
CLAIM AND CLAIMANT 
 

, the claimants, submitted an optional Oil 
Spill Liability Trust Fund (OSLTF) Claim Form to the NPFC on September 28, 2010.  The 

own the in Clearwater, Florida.  The  report that they 
have experienced a large reduction in the number of reservations at the  for the 
months of June, July, and August 2010.  Further, they report that the bookings guests made in 
February and March were not confirmed and that they received an unspecified number of 
cancellations from their regular customer base.1 
 
On or about June 23, 2010 the claimants submitted a claim to BP, Claim   BP 
made three payments to the $4,062 on July 21, 2010 and two for $2,047 on August 
07, 2010.  These payments total $8,156.  One payment was described as an “advance on loss of 
income,” but no time period was specified on the BP payments and no releases were signed. 
Their claim was later transferred to the Gulf Cost Claims Facility (GCCF) where the  
were given three Claimant ID numbers: , , and   Upon their 
refilling with the GCCF on August 24, 2010, the were issued GCCF Claim #   
The GCCF has not taken action on the claim. 
 
The  assert that the oil spill resulted in lost profits for their motel and that the $8,156 
that BP paid them does not compensate them for their total lost profit.  In the letter 

                                                           
1 The provided prior email and letter correspondence between themselves and both BP and the GCCF as 
part of their documentation to the NPFC.  While the documentation contains numerous quotations attributable to 
their “regular” customers, they have provided no documentation relating to actual cancellations.   
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to NPFC dated October 04, 2010, they state that the original funds request for lost Profits and 
Earning Capacity was $33,000.  They say an agent for GCCF made the calculation but do not 
dispute the calculation.  It represents an average of the prior two years income for the  

 
Based upon the information provided in the OSLTF claim form and the date of 
submission, the NPFC views the time period for this claim as being 01 May through 19 
September 2010.  The forensic accountants for NPFC calculated the lost Profits and Earning 
Capacity for this period.  The accountants based their calculations on documentation that the 
claimants provided.  The forensic accountants calculated the following:  $6,355 for Lost 
Revenue, $1,236 for Non-Continuing Expenses and $5,119 for Lost Profits.   
 
APPLICABLE LAW   
 
The Oil Pollution Act of 1990 (OPA) provides that each responsible party for a vessel or facility 
from which oil is discharged into or upon the navigable waters or adjoining shorelines or 
economic zone is liable for removal costs and damages.  Pursuant to 33 U.S.C. § 2702(a),  
damages include the loss of profits or impairment of earning capacity due to the injury, 
destruction or loss of real property, personal property, or natural resources, which shall be 
recoverable by any claimant under 33 U.S.C. § 2702(b)(2)(E).  
  
The OSLTF, which is administered by the NPFC, is available to pay claims for uncompensated 
damages pursuant to 33 USC §§ 2712(a)(4) and 2713 and the OSLTF claims adjudication 
regulations at 33 CFR Part 136.  With certain exceptions, a claim must first be presented to the 
responsible party.  33 U.S.C. § 2713(a).  If the claim is either denied or not settled by any person 
by payment within 90 days after the date on which it was presented, the claimant may elect to 
commence an action in court or present the claim to the OSLTF.  33 U.S.C. § 2713(c). 
 
Pursuant to the claims regulations 33 CFR § 136.233, a claimant must establish the following to 
prove loss of profits or impairment of earning capacity: 
 
(a) That real or personal property or natural resources have been injured, destroyed, or lost. 
(b) That the claimant’s income was reduced as a consequence of injury to, destruction of, or 

loss of property or natural resources, and the amount of that reduction. 
(c) The amount of the claimant’s profits or earnings in comparable periods and during the 

period when the claimed loss or impairment was suffered, as established by income tax 
returns, financial statements, and similar documents.  In addition, comparative figures for 
profits or earnings for the same or similar activities outside of the area affected by the 
incident also must be established. 

(d) Whether alternative employment or business was available and undertaken and, if so, the 
amount of income received.  All income that a claimant received as a result of the 
incident must be clearly indicated and any saved overhead and other normal expenses not 
incurred as a result of the incident must be established.  

 
Under 33 CFR 136.105(a) and 136.105(e)(6), the claimant bears the burden of providing to the 
NPFC all evidence, information, and documentation deemed necessary by the Director, NPFC, to 
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support the claim.  Under 33 CFR 136.235, the amount of compensation allowable for a claim 
involving loss of profits or impairment of earning capacity is limited to the actual net reduction 
or loss of earnings or profits suffered.   
 
Calculations for net reductions or losses must clearly reflect adjustments for- 
 
(a) All income resulting from the incident; 
(b) All income from alternative employment or business undertaken; 
(c) Potential income from alternative employment or business not undertaken, but reasonably 

available; 
(d) Any saved overhead or normal expenses not incurred as a result of the incident; and 
(e) State, local, and Federal taxes. 

 
DETERMINATION OF LOSS  
 
A. Documentation Provided 
 
On October 26, 2010 and again on October 27, 2010, the NPFC requested any information that 
the s had relating to specific cancellations.  This information has not been provided.  
The claimants have submitted the following documents to the NPFC:  
 

1.  GCCF Supplemental Request Form for Emergency Advance Payments 21 September 
2010 with attached letter from to the GCCF. 

2.  Copies of the checks received from BP. 
3.  September 2009 and 2010 Income Sheets (room rentals) for the . 
4.  Florida Revenue Sales and Use Tax Return. 
5.  August 2009 and 2010 Income Sheets (room rentals) for the . 
6.  July 2009 and 2010 Income Sheets (room rentals) for the 
7.  E-mail from the  to the GCCF dated 15 September 10. 
8.  Letter from the  to BP dated 23 June 2010. 
9.  24 August 2010 GCCF Claim Form completed for Clearwater, FL office. 
10.  Copies of newspaper articles about the spill.  
11. 2 Letters from BP about payments, dated 05 and 06 August 2010.  
12. Income Tax Returns for 2008, 2009 and 2010. 
13. 2008, 2009 and 2010 Income and Expense Sheets. 

 
B. NPFC Review of the Information Provided 
 
The NPFC reviewed the documentation submitted by the Claimants, which included a forensic 
accounting for the period 01 May through 19 September 2010. The NPFC calculated the loss of 
profits for this period to be $5,119. As noted above, BP reimbursed Claimants a total of 
$8,156.00 in July and August 2010 for this time period. 
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LEGAL ANALYSIS 
 
Pursuant to 33 U.S.C. § 2713(d) and 33 CFR § 136.1, the OSLTF is available to pay 
uncompensated removal costs determined to be consistent with the National Contingency Plan or 
uncompensated damages.   In this claim, the have received $8,156 from the 
responsible party for this claim.  The NPFC calculated the potential loss of income 
at $5, 119 for the time period between 01 May and 19 September 2010.  Therefore, the claim is 
not uncompensated and cannot be paid from the OSLTF.  
 
Since the  claim is being denied as a result of being compensated, there is no need for 
the NPFC to reach a conclusion regarding causation.   
 
AMOUNT  $0.00 
 
DETERMINATION  and  claim is denied. 
 
Claim Supervisor:    ________________ 

 
  

 
Date of Review:    ________________ 
 
 
Supervisors Comments:    
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