b. The government violated EM3 Weiser’s due process rights when it convicted
him under a theory of culpability different than the charged theory. ..........................45
Conclusion .....................................................................................................................................48
Certificate of Filing and Service ....................................................................................................48

iv

TABLE OF AUTHORITIES
UNITED STATES SUPREME COURT
Apprendi v. New Jersey, 530 U.S. 466 (2000) ...............................................................................42
Strickland v. Washington, 466 U.S. 668 (1984) ................................................................ 13-15, 32
UNITED STATES COURT OF APPEALS FOR THE ARMED FORCES AND COURT
OF MILITARY APPEALS
United States v. Atchak, 75 M.J. 193 (C.A.A.F. 2016) ..................................................................41
United States v. Boyce, 76 M.J. 242 (C.A.A.F. 2017) ....................................................... 34-35, 37
United States v. Bradley, 72 M.J. 13 (C.A.A.F. 2012) ..................................................................22
United States v. Bresnahan, 62 M.J. 137 (C.A.A.F. 2005)...................................................... 22-24
United States v. Carpenter, 77 M.J. 285 (C.A.A.F. 2018) ............................................................32
United States v. Datavs, 71 M.J. 420 (C.A.A.F. 2012)...................................................... 13, 20-21
United States v. DuBay, 37 C.M.R. 411 (C.M.A. 1967)..........................................................27, 38
United States v. Ellerbrock, 70 M.J. 314 (C.A.A.F. 2010) ...................................................... 28-29
United States v. Girouard, 70 M.J. 5 (C.A.A.F. 2011) ............................................................42, 45
United States v. Harpole, 77 M.J. 231 (C.A.A.F. 2018)..........................................................22, 33
United States v. Harvey, 64 M.J. 13 (C.A.A.F. 2006) ...................................................................33
United States v. Johnson, 3 M.J. 361 (C.M.A. 1977) .............................................................. 41-43
United States v. Lewis, 63 M.J. 405 (C.A.A.F. 2006)..............................................................35, 37
United States v. Loving, 64 M.J. 132 (C.A.A.F. 2006) ............................................................14, 27
United States v. McIntosh, 74 M.J. 294 (C.A.A.F. 2015) ........................................................ 21-22
United States v. Nix, 40 M.J. 6 (C.M.A. 1994) ........................................................................ 34-36
United States v. Pease, 75 M.J. 180 (C.A.A.F. 2016) .............................................................10, 39
United States v. Polk, 32 M.J. 150 (C.M.A. 1991) ........................................................................14
United States v. Scott, 24 M.J. 186 (C.A.A.F. 1987) .....................................................................14
United States v. Tunstall, 72 M.J. 191 (C.A.A.F. 2013) ................................................................42
United States v. Turner, 25 M.J. 324 (C.M.A. 1987) .............................................................. 38-39
SERVICE COURTS OF CRIMINAL APPEALS
United States v. Clark, No. 201400232 2017 WL 4239924 (N-M Ct. Crim. App. Jul. 14,
2014) ....................................................................................................................... 18-19, 25-26, 41
United States v Datavs, 70 M.J. 595, 600 (A.F.Ct.Crim.App 2011). ............................................21
United States v. Gomez, No. 201600331 2018 WL 1616633 (2018) (N-M. Ct. Crim. App.
Apr. 4, 2018) ..................................................................................................................................45
United States v. Lebya No. 20160159 2018 WL 3933637, (A. Ct. Crim. App. Aug. 13,
2018). ....................................................................................................................................... 23-24
United States v. Lopez, No. 20100457 2013 WL 4040357 (A. Ct. Crim. App., July 30, 2013) . 2930
United States v. Pease, 74 M.J. 763, 770 (N.M.C.C.A. 2015).. ..............................................39, 43
United States v. Tillman, No. 20160449 2019 WL 453505 (A. Ct. Crim. App. Jan. 31,
2019) .................................................................................................................................. 18, 25-26
STATUTES
Article 66, UCMJ, 10 U.S.C. § 866 (2012) .....................................................................................2
v

Article 120, UCMJ, 10 U.S.C. § 920 (2012) ..................................................................... 39, 43-44
Article 120 10 U.S.C. § 920(a) (2000)...........................................................................................43
MANUAL FOR COURTS-MARTIAL
M.R.E. 412 ............................................................................................................................... 28-33
SECONDARY MATERIALS
ABA Criminal Justice Standards for Defense Function, available at
https://www.americanbar.org/groups/criminal_justice/standards/DefenseFunctionFourthE
dition/ .............................................................................................................................................20
ADDICTION CENTER, How Long Does Alcohol Stay in Your System?
http://www.addictioncenter.com/alcohol/how-long-is-alcohol-in-your-system, (last
visited Jan. 9, 2020) ......................................................................................................................17
Commander Thomas P. Belsky, Does it Add Up? Analyzing the use of Extrapolation
Calculation to Determine the Ability to Consent in Alcohol-Related Sexual Assault Cases,
62 MIL. JUST. NAVAL L. REV. 2013 ................................................................................... 16, 24-25
ELECTRONIC BENCHBOOK 2.10.4, https://www.jagcnet.army.mil/ebb/index.html (last
visited Dec. 26, 2019). .............................................................................................................44, 47
Lawrence Wines, The Law and Science of Retrograde Extrapolation, UNDERSTANDING
DUI SCIENCE EVIDENCE, 2010 WL 1976216 at *1 ........................................................................17
NATIONAL INSTITUTE ON ALCOHOL ABUSE AND ALCOHOLISM, What is a Standard Drink?,
https://www.niaaa.nih.goc/what-standard-drink (stating a standard beer as fourteen grams
of alcohol). .....................................................................................................................................17

vi

performance was deficient and (2) this deficiency resulted in prejudice. 79 Appellate courts must
be “highly deferential” and use a “strong presumption that counsel’s conduct falls within the
wide range of professionally competent assistance.” 80 To show prejudice, there must be a
“reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding
would be different…a probability sufficient to undermine confidence in the outcome.” 81
The Court of Appeals for the Armed Forces (C.A.A.F.) poses three questions to analyze
ineffective assistance of counsel: “(1) are the allegations made by appellant true and, if so, is
there a reasonable explanation for counsel’s actions . . .? (2) if the allegations are true, did the
level of advocacy fall measurably below ordinarily expected performance . . .? (3) if there is
ineffective assistance of counsel, ‘is there a reasonable probability that absent the errors, the
factfinder would have had a reasonable doubt respecting guilt?’” 82
a. EM3 Weiser’s trial defense counsels’ performance was deficient.
1. EM3 Weiser’s trial defense counsel were ineffective because they failed to
reasonably investigate or prepare for trial when they did not personally
investigate or move to compel expert assistance.
A defense counsel has a “‘duty . . . to conduct a prompt investigation of the
circumstances of the case and to explore all avenues leading to facts relevant to the merits of the
case.’” 83 If a counsel fails to investigate a case and prepare for trial, and it falls below the
objective standard of reasonable competence, then he or she has been ineffective. 84
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exam. 125 The defense counsel had originally moved to compel production of an expert consultant
but withdrew the motion because the government agreed to limit their SANE’s testimony. 126
However, at trial the SANE testified in a surprising manner and went beyond the government’s
proposed limitations. 127 Defense counsel proceeded with cross-examination without renewing
the motion to compel and was able to get favorable answers for the defense. 128 The Air Force
Court of Criminal Appeals (A.F.C.C.A.) ruled that the appellant’s lawyer was ineffective for
failing to obtain an expert. They were unprepared for cross-examination when they heard the
surprise testimony and it fell below reasonable professional standards not to renew their request
for an expert. 129 Even so, the court found no prejudice, and the C.A.A.F. agreed. 130
This case is similar to the defense counsel’s deficiency in Datavs. 131 Like in Datavs,
counsel’s refusal to engage with an expert fell below a standard expected of defense counsel. 132
The counsel in Datavs found themselves unprepared to cross-examine a witness about medical
information they did not have knowledge of and did not seek expert assistance. 133 Similarly here,
trial defense counsel did not have knowledge of the impacts of alcohol on a person’s behavior or
know how black-outs might have improved EM3 Weiser’s mistake of fact defense. 134 Unlike
United States v. McIntosh, where trial defense counsel made a tactical decision after consulting
with experts, counsel here failed to do the bare minimum to educate themselves and went to trial
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would have given the members reasonable doubt. Charge I should be set aside, or at the least, a
Dubay hearing should be ordered.
II.
THE CONSTITUTION PROVIDES ALL ACCUSED THE
RIGHT TO CONFRONT WITNESSES. THE MILITARY
JUDGE EXCLUDED EVIDENCE UNDER M.R.E. 412
PREVENTING TRIAL DEFENSE COUNSEL FROM
PROVING EM3 WEISER’S REASONABLE MISTAKE OF
FACT DEFENSE. THE TRIAL JUDGE ABUSED HER
DISCRETION.
Standard of Review
This Court reviews a trial judge’s ruling on whether to exclude evidence under M.R.E.
412 for abuse of discretion. 167 “Findings of facts are reviewed under a clearly erroneous standard
and conclusions of law are reviewed de novo.” 168
Discussion
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III.
AN ACCUSED HAS A RIGHT TO A FAIR TRIAL FREE
FROM UNLAWFUL COMMAND INFLUENCE AND
CONFLICTS OF INTEREST. HERE, THE STAFF JUDGE
ADVOCATE FOR THE DISQUALIFIED CONVENING
AUTHORITY IS MARRIED TO THE CHIEF OF MILITARY
JUSTICE FOR THE LSC WHO REMAINED TRIAL
COUNSELS’ REPORTING OFFICER AFTER A CONFLICTFREE CONVENING AUTHORITY WAS APPOINTED.
THERE IS AN APPEARANCE OF UNLAWFUL COMMAND
INFLUENCE.
Standard of Review
Allegations of unlawful command influence are reviewed de novo. 193
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Discussion
“Unlawful command influence is the mortal enemy of military justice.’” 194 There are
two types of unlawful command influence: actual unlawful command influence and the
appearance of unlawful command influence. 195 Actual unlawful command influence occurs when
there is an improper manipulation of the criminal justice process that negatively affects the fair
handling of a case. 196 To establish apparent unlawful influence, the accused must first present
facts that, if true, constitute unlawful influence. 197 Second, the accused must show that the
unlawful command influence placed an intolerable strain on the public’s perception of the
military justice system because an objective reasonable observer, fully informed of all the facts
and circumstances, would harbor a significant doubt about the fairness of the proceeding. 198
Once the accused establishes these elements, the burden shifts to the government. 199 The
government must then prove beyond a reasonable doubt that either the alleged facts do not exist
or that the facts do not constitute unlawful command influence. 200 If the government does not
meet its burden, the accused is entitled to relief.
The convening authority in United States v. Boyce felt he had to resign from his position
after referring one final case to a general court-martial. 201 He faced criticism, including
congressional backlash, when he decided to dismiss a previous and unrelated sexual assault
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conviction. 202 Due to this intense pressure, he felt he had to resign and retire, but not before
referring United States v. Boyce to trial. 203 The convening authority testified that the
circumstances surrounding his retirement did not impact his decision to refer the case and there
was no effect on his impartiality. 204 The C.A.A.F. still found apparent unlawful command
influence because the circumstances of the retirement, while not actually affecting the trial,
created an intolerable strain on the public’s perception of the process being unfair. 205
In United State v. Lewis, the government conducted a contentious voir dire of the trial
judge and challenged her ability to be impartial because of her relationship with the trial defense
counsel. 206 The assigned SJA testified during the hearing and made salacious comments about
the judge. 207 The judge decided to recuse herself and a new judge was appointed. 208 The new
judge was from a new circuit and ordered that the SJA be disqualified from the case and a new
convening authority appointed. 209 The C.A.A.F. held the new judge’s remedy fell short of
addressing the actual and apparent unlawful influence. 210 Actual unlawful command influence
was not cured because the disqualified SJA’s “instrument in the courtroom,” the trial counsel,
remained on the case. 211 The issue of apparent unlawful command influence was not cured
because a reasonable member of the public would have doubts as to the proceeding’s fairness. 212
Conflicts of interest between the convening authority, the parties, and witnesses can
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Discussion
The Sixth and Fifth Amendment of the Constitution “ensure the right of an accused to
receive fair notice of what he is being charged with.” 249 This includes the “right to know . . .
under what legal theory he will be convicted.” 250 If the trial counsel convicts an accused of an
offense “with which he has not been charged,” that violates the Due Process Clause of the Fifth
Amendment. 251 The military is a notice pleading jurisdiction. 252 R.C.M. 307(c)(3) requires
charged specifications state the “essential facts constituting the offense charged,” and that all
elements of the charge are included either expressly or by necessary implication. If an accused is
convicted of a specification where the essential facts are not included, or not all of the elements
are listed, then it violates the accused’s rights to Due Process.
a. Congress intended for Article 120(b)(1)(B), UCMJ, to be a different offense than Article
120(b)(3)(A), UCMJ.
Congress intended Article 120(b)(1)(B)’s theory of sexual assault as “bodily harm” to be
a different offense than Article 120(b)(3)(A) where the theory is “incapable of consenting.” Due
to different theories of liability, Congress clearly intended alcohol-facilitated sexual assaults to
be tried under Article 120(b)(3)(A). For statutory interpretation, the C.A.A.F. endorsed the
following rules from United States v. Johnson to perform statutory interpretation:
“[1] a statute will not be dissected and its various phrases considered in vacua. [2]
It will be presumed Congress had a definite purpose in every enactment and [3] it
is the construction that produces the greatest harmony and least inconsistency that
will prevail.” 253
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1. Analyzing the statute as a whole, Congress intended for alcohol-facilitated sexual
assaults to be prosecuted under “incapable of consenting.”
In the pre-2007 version of Article 120, the statute did not enumerate specific theories of
liability as separate offenses. 254 The statute stated that a person is guilty of rape if there is sexual
intercourse by force and without consent. The statute went on to define consent and explain a
victim is unable to consent if he or she cannot “resist because of the lack of mental or physical
faculties.” 255 In determining consent, “all surrounding circumstances [were] to be considered”
and if to “the accused’s knowledge the victim is of unsound mind or unconscious to an extent
rendering him or her incapable of giving consent, the act is rape.” 256
The revisions made in 2007 and 2012, however, significantly changed how consent
affected offenses. 257 In charging under Article 120(b)(1)(B), the government must prove bodily
harm, usually by proving there was no consent, while under Article 120(b)(3)(A), the
government must prove an inability to consent due to impairment and that the accused knew or
should have known about the impairment. 258 The statute defines consent by explaining a person
cannot consent when they are incompetent. But a person is incompetent and cannot consent
when they are incapable of consenting due to impairment. 259
2. The post-2007 and 2012 changes to the UCMJ have a definite purpose, and that is to
prevent prosecutions for alcohol impairment cases under a bodily harm theory.
Congress’s changes to the pre-2007 Article 120 are presumed to have a definite purpose.
There is no purpose to Article 120(b)(3)(A) if the exact same theory can be proved under Article
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120(b)(1)(B) by simply stating there is no consent when a person is incompetent due to
impairment from an intoxicant. 260 Congress deliberately treated being incapable of consenting
due to impairment as a separate type of offense from a bodily harm charge under Article 120
(b)(1)(B) charge. For instance, when the judge instructs a panel under an Article 120(b)(1)(B)
charge, competence and incapacity are provided as definitions for deciding consent, while in an
Article 120(b)(3)(A) charge, the members are instructed that the government has to prove
incapacity beyond a reasonable doubt. 261
3. Allowing the government to charge alcohol-facilitated assaults under a bodily harm
theory creates an inconsistency in the law.
The construction that harmonizes the statute is that Article 120(b)(3)(A) was designed to
prosecute cases where a person is not consenting because of impairment, not Article
120(b)(1)(B). It makes all cases consistent. If the victim was incapable of consenting due to
impairment from an intoxicant, and did not consent because of that impairment, the case should
not be tried under Article 120 (b)(1)(B). There would be more harmony in that approach because
the members would receive the concise instruction that the government must prove incapacity
beyond a reasonable doubt. When charging alcohol facilitated assaults under Article
120(b)(1)(B) the members are told the government must prove bodily harm beyond a reasonable
doubt. Then bodily harm is defined as when there is no consent. Then consent is defined as not
existing when there is incompetence. Then incompetence is defined as existing when someone is
incapable of consenting. Those definitions do not include language that incompetence or
inability to consent need to be proven beyond a reasonable doubt and could confuse members on
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what standard the government needs to meet in proving incompetence versus consent. 262
Notice of an Article 120(b)(1)(B) charge is not notice of an Article (b)(3)(A) charge.
Each charge has separate elements and therefore cannot be interchangeable or lesser-included
offenses of each other. 263 If the government commits to a charge under Article 120(b)(1)(B),
then it must obtain a conviction based solely on those enumerated elements. If a conviction under
Article 120(b)(1)(B) rests on an element that the victim did not consent because she was so
impaired by alcohol she was incompetent, then the conviction was improperly based on an
uncharged element from Article 120(b)(3)(A). In such a situation there has been improper notice
and the Due Process Clause is violated.
b. The government violated EM3 Weiser’s due process rights when it convicted him under a
theory of culpability different than the charged theory.
In United States v. Gomez, the accused argued that he was convicted under Article
120(b)(1)(B) when the evidence only supported a conviction of Article 120(b)(3)(A) violated his
due process rights. 264 The N.M.C.C.A. disagreed. 265 The court reasoned that there was sufficient
notice to the accused that he could be convicted when a victim is incompetent and cannot
consent because the statute defies consent and explains a person cannot consent when they are
incompetent. 266 The court stated it was clear the conviction relied on a bodily harm theory based
on the judge’s instructions not to argue about the victim’s level of intoxication, which the
prosecution followed. 267 In fact, the trial counsel only mentioned incompetent person once,
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