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TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
COAST GUARD COURT OF CRIMINAL APPEALS
Statement of the Case
On, November 15, 2018, the Government preferred charges against CSC Solomon Flores
for two specifications of Article 120(d), Uniform Code of Military Justice (UCMJ), 10 U.S.C. §
920(d), one specification of Article 128, UCMJ, 10 U.S.C § 928, and one specification of Article
134, UCMJ, 10 U.S.C. § 934.1 On February 7, 2019, the Government referred the charges to a
general court-martial.2 Before a panel of officers, Appellee was tried from February 24 through
March 3, 2020. On March 3, 2020, the general court-martial found appellee guilty of Charge I,
Specification 1, Charge II, Specification 1, and Charge III, Specification 1. Appellee was found
not guilty of Charge I, Specification 2.3 Appellee requested, and the Military Judge granted, a
mistrial on March 3, 2020.4 On March 5, 2020, the Government filed notice of its intent to
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appeal the Military Judge’s ruling with respect to Charge I, Specification 1, Charge II, and
Charge III, under R.C.M. 908.5
Statement of Statutory Jurisdiction
The Government appeals under Article 62, UCMJ, R.C.M. 908, and Rule 20 of the
Court’s Rules of Practice and Procedure.
Statement of Facts
1. The Military Judge Telegraphed the Highly Prejudicial Nature of FN A.J.’s
Allegations During Pretrial Litigation.
Prior to trial, the parties litigated the admissibility of certain evidence the Government
sought to introduce pursuant to Mil. R. Evid. 404(b).6 Throughout this litigation, the Civilian
Defense Counsel (CDC) reiterated concerns about the danger of unfair prejudice to Appellee if
any substantive evidence of an assault allegation by FN

a non-participating, third

complaining witness, was admitted at trial. In response to Defense’s motion to exclude this
evidence, the Government declared that it could not prove the elements of Charge III and its sole
specification without putting on evidence of the circumstances underlying FN

allegation.7

Accordingly, the CDC moved to sever Charge III and its sole specification from the remaining
charges as another form of relief from the Government’s Mil. R. Evid. 404(b) evidence. 8 In so
moving, the CDC specifically identified no fewer than six witnesses she would need to call, and
additional outstanding discovery she would require, in order to fully defend Appellee if any
evidence of the underlying allegation of sexual assault by FN
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was admitted.9

In his Mil. R. Evid. 404(b) ruling, the Military Judge found that evidence of FN
allegations against Appellee was inadmissible and irrelevant to any fact of consequence related
to any of the charges and specifications.10 Moreover, the Military Judge found that the danger of
unfair prejudice substantially outweighed the probative value of said evidence, and that the
danger of confusion of the issues and inviting a trial within a trial was high. Finally, the Military
Judge ruled that evidence that Appellee shared a bed in a hotel room in Kodiak, Alaska with FN
and made sexual advances on her was not admissible.11
In a separate ruling, the Military Judge denied Defense’s motion to sever, however, the
Military Judge declared that during the trial, the court would be “on guard against ensuring the
Government does not impermissibly attempt to gain findings of guilt based on the spillover of
unrelated charges and allegations.”12 In so ruling, the Military Judge further indicated he would
rely upon the second and third prongs of United States v. Curtis, 44 M.J. 106, 128 (C.A.A.F.) to
issue proper limiting instructions on the admissible evidence and, when the time came, to
evaluate whether the findings reflect any impermissible crossover.13
2. Evidence of FN

Allegations against Appellee Was Presented to the Members.

At trial, the Government sought to introduce Prosecution Exhibit 8 For Identification, as
a prior consistent statement by SN

.14 The CDC objected to the admissibility of the statement

on multiple grounds, including the statement’s violation of the Military Judge’s pretrial rulings.
After discussion, the Military Judge ordered the Government to redact the portions of the
statement that did not comply with the court’s pretrial rulings, which resulted in Prosecution
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determined should be redacted. That was inadvertently sent back to you in your deliberation
room.”24 The Military Judge then put the members and the court on a thirty minute recess.
During that time, the Military Judge reviewed precedent from the Court of Appeals for the
Armed Forces (CAAF) and particularly noted United States v. Short, 77 M.J. 148, (C.A.A.F.
2017).25 He then sought input from the parties on their views of a potential mistrial.
Rather than declaring a mistrial at that point, and before the CDC could respond to the
Military Judge’s request for input, the Military Judge informed the parties that he wanted to
proceed with a strong curative instruction to the members, then send the members to continue to
deliberate.26 First, though, the Military Judge agreed to voir dire the members to determine
whether the members actually reviewed the inadmissible exhibits.27 The CDC expressed her
desire to voir dire the members to adduce the same and reserved the right to either challenge
members, or, to assess whether a curative instruction could cure the error to better inform the
Defense’s assessment of whether a mistrial was necessary.28
The Military Judge replied to the CDC by stating, “the other thing [he] would consider
[regarding a mistrial] is waiting until the members return from findings.”29 The Military Judge
reasoned that according to his interpretation of United States v. Short, he could use evidence
from the findings to determine if the members had been able to properly consider any curative
instruction.30
Accordingly, the court proceeded to voir dire the members, without invading the
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After explaining his position on the potential of a mistrial, the Military Judge proceeded
to issue the second and final curative instruction.
4. The Members’ Findings Indicated to The Military Judge That The Lesser Remedial
Actions Were Ineffective in Curing The Error.
When the members returned with guilty findings for Charge I, Specification 1, Charge II,
and Charge III, the Military Judge asked to hear argument on whether a mistrial was appropriate,
as he previously, repeatedly, telegraphed he would do.38 After ordering argument, he asked the
Defense if they were moving for a mistrial, at which point, in light of this additional evidence of
the effect of the error, the CDC moved for a mistrial.39 In granting the Defense’s motion for a
mistrial, the Military Judge began by stating, “the just, fair, and equitable outcome appears to be
to recognize that a grievous mistake has been made, that this mistake has created a miscarriage
of justice, and that action at this point is required….”40 The Military Judge contemporaneously
cited the following findings in support of his decision: (1) the highly prejudicial nature of the
error, in the form of inadmissible uncharged misconduct and propensity evidence; (2) the
specific prejudice imposed by the error, which stemmed from the Military Judge’s
aforementioned pretrial rulings and ultimately deprived Appellee of presenting a full defense by
inhibiting his defense strategy; (3) the timing of the error, which exacerbated the prejudice to
Appellee’s case in defense; and (4) the Military Judge’s discretionary conclusion that he had “no
confidence…” after being further informed by the members’ findings… “that the strong
corrective measures he attempted to implement prior to declaring a mistrial were successful.”41
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Argument
I.
ARTICLE 62, UCMJ, DOES NOT CONFER JURISDICTION
UPON THIS COURT TO REVIEW A MILITARY JUDGE’S
GRANT OF A MISTRIAL.
Article 62, 10 U.S.C.S. § 862, UCMJ gives this Court jurisdiction over an order or ruling
that "terminates the proceedings.” A declaration of mistrial has the effect of withdrawing the
affected charges and specifications from the court-martial.42
Upon declaration of a mistrial, the affected charges are returned to the convening
authority, who may refer the charges anew or otherwise dispose of them.43
A declaration of a mistrial shall not prevent trial by another court-martial on the
affected charges and specifications except when the mistrial was declared after
jeopardy attached and before the findings and the declaration was: (A) an abuse of
discretion and without the consent of defense; or (B) The direct result of
intentional prosecutorial misconduct designed to necessitate a mistrial.44
Thus, while a mistrial ends the current trial, it does not “terminate" the final proceeding.45
The Convening Authority retains full authority to refer the charges anew or terminate the
proceedings by dismissing the charges altogether. Accordingly, Appellee maintains that Article
62, UCMJ, does not confer jurisdiction upon this court to review a mistrial declaration under the
circumstances of this case.
Conclusion
This Court should dismiss this Article 62 appeal for lack of jurisdiction.

42

R.C.M. 915(c)(1).
R.C.M. 915(c)(1) Discussion.
44
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1966).
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II.
APPELLEE DID NOT WAIVE HIS RIGHT TO A MISTRIAL
WHEN HIS DEFENSE COUNSEL RELIED ON THE
MILITARY JUDGE’S ASSESSMENT THAT A MISTRIAL
PRIOR TO FINDINGS WAS PREMATURE AND WAIVER IS
NOT APPLICABLE HERE WHEN THE MILITARY JUDGE
SUA SPONTE REQUESTED TO HEAR ARGUMENTS FOR
MISTRIAL AFTER THE GUILTY FINDINGS INDICATED
THE
CURATIVE
INSTRUCTIONS
WERE
NOT
EFFECTIVE.
Standard of Review
Whether an issue is waived is reviewed de novo.46
Discussion
Waiver is the intentional “relinquishment or abandonment of a known right.”47 A
Military Judge is required to ensure an accused receives a fair trial.48 The rationale behind the
waiver doctrine is “to encourage correction of an error in the trial forum ‘and thus avoid further
costly proceedings.’”49
1. The Government Overstates the Law to Incorrectly Argue That Waiting until After
Findings Means a Military Judge Must Find Waiver.
The Government argues that the Defense cannot move for a mistrial after findings and if
they do so the Military Judge must decide that the issue has been waived.50 That is not the law.
The Government cites a string of cases to try and support a hardline rule that waiver must apply,
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United States v. Davis, 79 M.J. 329, 332 (C.A.A.F. 2019) (The C.A.A.F. discussed forfeiture
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and a Military Judge no longer has discretion to consider a mistrial, if the Defense waits until
after findings to make a motion. The cited cases do not support this proposition.
In United States v. Pheaster, the Defense waited to challenge the sufficiency of one of the
indictments for strategic reasons.51 The Ninth Circuit held that while “such defects are never
waived” a tardy challenge on an issue allows appellate courts to liberally construe that the delay
means the issue was valid.52 The Court of Appeals for the Armed Forces (CAAF) cites Pheaster
in United States v. Turner to hold the Defense decision to delay challenging a specification on
insufficiency grounds means the Court liberally construes the specification in favor of validity.53
The Government argues these two cases have created a rule where the Defense is not
allowed to delay making a motion for mistrial.54 This distorts the rulings. First, the decisions do
not address mistrial motions or create precedence that a miscarriage of justice will be presumed
as valid or invalid based on the timing of a mistrial motion. Mistrial motions are reviewed for
abuse of discretion, while insufficiency claims are reviewed de novo.55 Second, the holding is
that the delay results in a more liberal standard in favor of validity. It does not mean the Defense
is precluded from making a tactical decision to delay a motion to dismiss or a motion for mistral.
The Government also cites United States v. Ortiz-Arrigoitia, a non-controlling authority,
to argue the Military Judge should not have declared a mistrial.56 The First Circuit held “failure
to make a timely motion for mistrial under these circumstances constitutes a waiver and
precludes consideration of this issue of appeal.”57 This is not a bright line holding that disallows
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tactical decisions to delay mistrial motions. Nor is it a rule that strips a Military Judge of his
discretionary power to consider a mistrial motion.58 The holding is only that appellate review is
precluded because of waiver.59 A Military Judge still has an obligation to ensure a fair trial and
the discretion to act when he feels there has been a miscarriage of justice.60
Similarly, in United States v. Michaud, also non-controlling authority, the First Circuit
held “ordinarily, we do not allow a defendant who turns down an offer of a mistrial before the
jury returns its verdict to have a second opportunity.”61 Again, this is not a bright line rule
requiring waiver at the trial level, it is an appellate doctrine that leaves room for judicial
discretion. But the Government argues the ruling means waiver must apply when there are no
special circumstances for the delay in requesting a mistrial. This overstates the holding.
First, the holding cannot be read to attach strings to a Military Judges’ discretion.
Instead, the caveat that special circumstances can allow for a delayed motion ensures Military
Judges have the discretion to consider mistrial motions even after findings.62 Second, the
Government claims there were no special circumstances in this case to explain why the Defense
did not move for a mistrial before findings.63 That argument ignores the fact the Military Judge
told the CDC that moving for a mistrial before findings would be premature and that he would
consider the findings as evidence of whether a curative instruction was effective.64 It should not

The First Circuit did not address the Military Judge’s ruling or if it was an abuse of discretion
to deny the motion. The ruling does not explain whether the Military Judge denied the motion
because of “waiver” or for other reasons.
59
Ortiz-Arrigoitia, 996 F.2d. at 442.
60
McIllwain, 66 M.J. 312, 314; R.C.M. 915.
61
United States v. Michaud, 860 F.2d 495, 500 (1st Cir. 1988) (emphasis added).
62
Id.
63
Appellant Br. at 10.
64
R. at 1392, 1405.
58
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be held against Chief Flores when the CDC relied on the Military Judge’s interpretation of the
law.
Finally, the Government cites United States v. Martinez, another non-controlling case, to
argue “the principle a party cannot delay making an objection for purely tactical reasons.”65 This
inflates the standard in a way that denies a Military Judge the ability to use discretion; which is
the exact opposite of what the ruling in Martinez does.66 The Tenth Circuit reviewed the trial
judge’s decision to deny a mistrial motion on grounds of timeliness for abuse of discretion.67
The holding was not that the trial judge was required to deny the motion, it was that the trial
judge did not abuse his discretion in doing so. The trial judge was merely “justified in denying”
the mistrial motion.68 Furthermore, the Tenth Circuit’s decision was not based solely on the
timeliness of the motion, the Court also completed a prejudice analysis and determined there was
no unfairness at trial.69 In this case, the Military Judge found a miscarriage of justice had
occurred.70
If a rule were implemented requiring Military Judges to find waiver for mistrial motions,
it would upend the discretionary function deliberately written into R.C.M. 915.71 It would also
undermine the abuse of discretion standard by creating a rule that would need de novo review.
Appellate courts would have to review records to determine if waiver was required as opposed to
reviewing a Military Judge’s decision. Waiver is not an issue in this case. It was not an issue at
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trial either, as the Government did not object to the Defense’s mistrial motion for timeliness.72
The question is whether the Military Judge abused his discretion. He did not.
2. The CDC Did Not Waive the Ability to Ask for a Mistrial.
The CDC’s motion for mistrial was timely and was not waived. In Davis, the appellant
expressly and unequivocally acquiesced to the Military Judge’s instruction instead of objecting.73
In this case, the CDC made it clear on the record that she did not think an instruction would
suffice.74 In response, the Military Judge encouraged her to wait until after findings.75 And the
Government did not object to the Military Judge’s posture that the Defense could wait until after
findings to move for a mistrial, nor did they object for timeliness when the CDC made the formal
motion. The CDC relied on the Military Judge’s interpretation of United States v. Short to wait
in asking for a mistrial and argued on the record a finding of not guilty could be used as evidence
that the requested instruction was ineffective.76 That is not an intentional relinquishment. Chief
Flores should not be punished for relying on the Military Judge’s analysis that the result of
findings can be used to determine if a curative instruction worked.
The Government cites United States v. Stirewalt, United States v. Jones, and United
States v. Lane to argue waiver.77 These cases do not apply as they involve situations where the
Defense never moved for a mistrial. That is not comparable to this case where the CDC
explicitly stated an instruction was insufficient and argued the findings should be used as
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evidence in determining whether a curative instruction was effective.78 Additionally, the CDC
made a motion for mistrial after the judge sua sponte decided to consider the issue.79 Chief
Flores cannot waive a judge’s sua sponte duties.
3. Waiver Does Not Apply Because the Military Judge Sua Sponte Requested
Argument on the Issue of a Mistrial.
“A Military Judge’s determination on a request for mistrial, or on his own sua sponte
consideration of mistrial, will not be reversed ‘absent clear evidence of abuse of discretion.’”80
A Military Judge can sua sponte declare a mistrial.81 When or if the Defense moves for a
mistrial does not mean an accused can suffer an unfair trial. A Military Judge still has a duty to
ensure a full and fair proceeding.82 A mistrial is an appropriate remedy when a miscarriage of
justice has occurred.83
In this case, the Military Judge made a sua sponte decision to hear arguments for a
mistrial.84 The Military Judge made it clear before findings that if the members returned a guilty
verdict, he wanted to readdress the issue of mistrial sua sponte even if the CDC did not move for
a mistrial. 85 After findings, the Military Judge ordered the parties to argue regarding the issue of
a mistrial before the CDC made any motion.86 As part of that order, the Military Judge
confirmed whether or not the CDC was asking for a mistrial.87 The Military Judge did this
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R. at 1402, 1405.
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United States v. Harris, 51 M.J. 191 (C.A.A.F. 1999) (quoting United States v. Rushatz, 31
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because the defendant’s desire for a mistrial is one of the most important considerations in a
Military Judge’s decision to grant a mistrial.88 The Military Judge relied on United States v.
Short to declare a mistrial and determine the curative instructions were ineffective.89
The Government did not cite any case law or precedent to suggest a Military Judge
cannot sua sponte decide, pursuant to his discretion, to consider a mistrial after findings. On the
contrary, a Military Judge is given large deference in deciding a mistrial.90 The Defense cannot
waive a Military Judge’s sua sponte decision. Rather, a Military Judge must intervene “to
prevent a miscarriage of justice.”91 That is what the Military Judge did in this case.
Conclusion
Waiver is not applicable in this case and Chief Flores did not waive his right to ask for a
mistrial.
III.
THE MILITARY JUDGE DID NOT ABUSE HIS
DISCRETION BY GRANTING A MISTRIAL AFTER THE
GUILTY FINDINGS INDICATED THE CURATIVE
INSTRUCTIONS WERE NOT EFFECTIVE.
Standard of Review
The standard of review for a mistrial is abuse of discretion. “Absent clear evidence of an
abuse of discretion, this Court will not reverse a Military Judge's determination on a motion for
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Harris, 51 M.J. 191 (C.A.A.F. 1999).
R. at 1423.
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United States v. Short, 7 M.J. 148, 150 (C.A.A.F. 2018) (explaining that absent “clear
evidence of an abuse of discretion, this Court will not reverse a Military Judge’s determination
on a motion for mistrial”).
91
United States v. McFadden, 74 M.J. 87, 89 (C.A.A.F. 2015) (citing United States v. Vazquez,
72 M.J. 13, 19 n. 5 (C.A.A.F. 2013).
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mistrial.”92 Additionally, “in an Article 62, UCMJ, petition, this Court reviews the Military
Judge's decision directly and reviews the evidence in the light most favorable to the prevailing
party at trial.”93 Finally, this Court reviews “fact-finding under the clearly-erroneous
standard....”94
Discussion
The Government alleged the Military Judge abused his discretion by granting a mistrial
because (1) his findings of fact were clearly erroneous and (2) the inadmissible evidence seen by
the members did not reach the level of manifest injustice. 95 However, in taking this position, the
Government has failed to demonstrate anything more than a mere difference of opinion with
isolated findings, cherry-picked from a well-developed record, which, in totality, supports the
Military Judge’s findings of fact and conclusions that led him to grant a mistrial.
1. The Military Judge Did Not Abuse His Discretion By Declaring a Mistrial Was
Manifestly Necessary In the Interests of Justice.
The Government agrees that a Military Judge "may, as a matter of discretion, declare a
mistrial when such action is manifestly necessary in the interest of justice because of
circumstances arising during the proceedings which cast substantial doubt upon the fairness of

United States v. Short, 77 M.J. 148, 150 (C.A.A.F. 2018) (quoting United States v. McFadden,
74 M.J. 87, 90 (C.A.A.F. 2015)); United States v. Ashby, 68 M.J. 108 (C.A.A.F. 2009).
93
United States v. Wicks, 73 M.J. 93, 98 (C.A.A.F. 2014) (quoting United States v. Baker, 70
M.J. 283, 287-88 (C.A.A.F. 2011)).
94
United States v. Ruff, 77 M.J. 683, 684 (C.G. Ct. Crim. App. 2018) (quoting United States v.
Wicks, 73 M.J. 93, 98 (C.A.A.F. 2014)) (quoting United States v. Baker, 70 M.J. 283, 287
(C.A.A.F 2011)); United States v. Ayala, 43 M.J. 296, 298 (C.A.A.F. 1995).
95
The Government states, “[f]irst, he did not make clear findings the members were unable follow
the two instructions he gave them to disregard the evidence they viewed in the unadmitted
prosecution exhibits. Even if he had, those findings were clearly erroneous as there is no evidence
the members did not or could not follow the given instructions.… Second, the unadmitted evidence
viewed by the members did not meet the high standard of “manifest injustice” necessary to declare a
mistrial.” Appellant Br. at 16.
92
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the proceedings.”96 However, in its argument, the Government disregards the highly
discretionary nature of a Military Judge’s decision to take such action at the trial level. A
Military Judge has "considerable latitude in determining when to grant a mistrial."97 Likewise,
“[a]s a matter of military law, the decision to declare a mistrial is within the sound discretion of
the Military Judge at the court-martial.98 This is why the Government’s reliance on inverse factpatterns, in cases in which military courts have upheld a judge’s denial of a mistrial, is
misplaced.99 Absent clear evidence that the Military Judge abused this broad discretion under
the particular facts and circumstances of the case, an appellate court will not reverse a Military
Judge's determination on a motion for mistrial.100 "The abuse of discretion standard calls for
more than a mere difference of opinion. The challenged action must be arbitrary . . . clearly
unreasonable, or clearly erroneous.'"101
“In deciding whether manifest necessity [to grant a mistrial] exists, the judge must
sufficiently inquire into the facts to decide the issue.”102 “He shall inquire into the views of the
parties. R.C.M. 915(b). Further, he must determine if less drastic alternative remedies might be

R.C.M. 915(a).
United States v. Seward, 49 M.J. 369, 371 (C.A.A.F. 1998).
98
United States v. Rosser, 6 M.J. 267, 270-71 (C.M.A. 1979).
99
“The challenge is to assess ‘the probable impact of the inadmissible evidence upon the court
members.’” Short, 77 M.J. at 150 (quoting United States v. Diaz, 59 M.J. 79, 91 (C.A.A.F. 2003).
“That judgment is rooted in a simple ‘tolerable’ risk assessment that the members would be able to
put aside the inadmissible evidence.” Short, 77 M.J. at 150 (citation omitted in original). Appellant
Br. at 15.
100
Id. See also McFadden, 74 M.J. at 90.
101
United States v. Wicks, 73 M.J. 93, 98 (C.A.A.F. 2014) (quoting United States v. White, 69
M.J. 236, 239 (C.A.A.F. 2010) (quoting United States v. Lloyd, 69 M.J. 95, 99 (C.A.A.F.
2010)) (internal quotation marks omitted) United States v. Wicks, 73 M.J. 93, 98 (C.A.A.F. 2014)
(citation omitted) (internal quotation marks omitted).
102
Rosser, 6 M.J. at 271.
96
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adequate to address the problem.”103 Thus, Appellant’s failure to acknowledge the Military
Judge’s deliberative actions prior to granting mistrial demonstrates the Government’s mere
disagreement about whether the error in this case amounted to “manifest injustice.”
In United States v. Dossey, a service court reviewed an Article 62 appeal from a Military
Judge’s order of a mistrial after the Military Judge realized inadmissible evidence was
inadvertently shown to the members during the trial. Under these analogous facts, the NavyMarine Corps Court of Criminal Appeals (N-MCCA) found that the Military Judge abused his
discretion by declaring a mistrial. He failed to question the members to determine if they saw the
inadmissible evidence and to determine whether it had any prejudicial effect. Nor did he ask the
parties to express their views about whether a mistrial was necessary, or consider less drastic
alternatives, such as a curative instruction.
The N-MCCA’s finding of abuse of discretion in Dossey is in stark contrast to the
Military Judge’s actions in the present case. Here, the Military Judge took every action
identified in Dossey court prior to declaring a mistrial. First, once the Military Judge became
aware that inadmissible evidence was erroneously sent back with the members for deliberation,
he asked whether the members actually saw the inadmissible evidence.104 The Military Judge
conducted this inquiry through a restrained voir dire of the members’ use of Prosecution Exhibits
8 and 9 For Identification, to adduce whether the members had actually seen the inadmissible
evidence without exacerbating the apparent prejudice at that point in time.105 His voir dire
revealed the members had, in fact, reviewed “at least some or in part of all” the inadmissible

United States v. Dossey, 66 M.J. 619, 625 (N-M Ct. Crim. App. 2008) (citing United States v.
Jorn, 400 U.S. 470, 487, 91 S. Ct. 547, 27 L. Ed. 2d 543 (1971); United States v. Diaz, 59 M.J.
79, 91 (C.A.A.F. 2003)).
104
R. at 1390, 1394.
105
R. at 1394.
103
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exhibits, and, at least two members had a noticeable, non-verbal reaction to the judge’s
inquiry.106
Following that voir dire, the Military Judge attempted to issue a curative instruction.107
However, this curative instruction gave rise to inherent new concerns. As the CDC pointed out
on the record, the instruction had the effect of fully informing the members of the very basis for
the Defense’s previously denied motion to severe. At this juncture, the Military Judge inquired
into the views of each of the parties about whether a mistrial was necessary.108 Subsequently, the
Military Judge discussed his concerns with emphasis on the drastic remedy of a mistrial and
continued to consider whether less drastic alternative remedies might still be adequate to address
the error. 109 After discussing the court’s desire to allow the members to proceed to findings to
better educate the court’s assessment of whether a curative instruction could be effective, the
Military Judge issued a second curative instruction.110
Finally, the Military Judge consistently sought input from both parties on the potential for
mistrial as the facts continued to evolve. Not only did he seek the parties’ input, he identified the
R.C.M. 915(c)(2) implications to Appellee’s normal right against double-jeopardy if he were to
grant a mistrial, further explaining his consideration of other remedial actions. As the Military
Judge explained, “to declare a mistrial at this point would put your client at the disadvantage for
an issue that wasn't his fault.”111 The Military Judge, therefore, allowed members to proceed to
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R. at 1394-1395.
Id.
108
R. at 1391, 1396.
109
R. at 1391-1392, 1396-1400; 1406.
110
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Consequently, the Military Judge made clear findings supported by evidence in the
overall record of trial, including pretrial litigation, for concluding he had, “no confidence that
even the strong corrective measures that have been given have been successful.”116 The
Government therefore relies on incomplete facts to make an inverse argument for a “tolerable
risk” assessment, adduced from a string of cases, which are factually distinguishable from the
present case.117 While the Government is asking this Court to review the Military Judge’s
decision to grant a mistrial, it has failed to acknowledge the Military Judge’s superior point of
vantage, his prior rulings detailing the nature and far-reaching consequences of the
impermissible propensity evidence, his futile attempts to “un-ring the bell” with curative
instructions, and ultimately, the Military Judge’s assessment that the jury’s exposure to the
impermissible propensity evidence proved to be beyond repair.118
This erroneous reasoning further guided the Government’s unreasonably narrow view of
United States v. Short, 77 M.J. 148, (C.A.A.F. 2018), in the argument that, “the members
findings reinforce the presumption the Military Judge’s instructions were followed.”119
However, this position disregards the Military Judge’s effective use of Short at the trial level to
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cases were more complex than the single not guilty finding in the present case. In assessing
whether the mixed findings did, in fact, “indicate the panel engaged in a careful, deliberative
process based on the evidence,” the C.A.A.F. also considered the overall strength of any guilty
findings, when reviewing the Military Judge’s denial of a mistrial.123 Thus, the Government’s
mere difference of opinion on this issue, informed by a cold record, does not prove the Military
Judge’s assessment that the members’ findings indicated the curative instructions were not
effective, informed by his superior point of vantage, was clearly erroneous.
Aside from the Government’s emphasis on these isolated points though, the Military
Judge made additional, well-evidenced, findings of fact in support of his ultimate decision to
grant a mistrial in this case. While not an exhaustive list, the Military Judge (1) found that the
members reviewed inadmissible evidence prior to adjourning on the first night of deliberations;
(2) referenced his findings from prior rulings in the record, which explained the nature of the
unfairly prejudicial evidence as well as the far-reaching impact of the prejudice, including the
specific impact to the Defense’s strategy; (3) explained the exacerbated prejudice as a result of
the timing of the inadmissible evidence, after closing arguments; and (4) reiterated the nonverbal reactions of the warrant officers in response to the Military Judge’s voir dire questions.
Finally, the extensive pretrial litigation in this case was particularly important to the
Military Judge’s ultimate findings and declaration of a mistrial. In his rulings, the Military Judge
announced he would be “on guard against ensuring the Government does not impermissibly
attempt to gain findings of guilt based on the spillover of unrelated charges and allegations.”124
It was also during pretrial litigation that the CDC specifically listed the witnesses she would need

123
124

Id.
App. Ex. 47 at 5-6.
28

to call in order to fully defend Appellee against the underlying allegation of sexual assault by FN
and any impermissible propensity evidence arising therein.125
For all of these reasons, the Government’s disagreement with the Military Judge’s
overall, first-hand, trial-level assessment does not constitute proof of clearly erroneous findings
of fact. The Military Judge documented his findings of fact in his pretrial rulings, during the trial
as he continued to explore other remedial actions short of granting a mistrial, and then,
contemporaneously in support of his decision to grant the Defense’s motion for a mistrial. It
therefore cannot be said that the Military Judge abused his discretion by reaching findings of
facts that were unsupported by the record.
Conclusion
The Military Judge did not abuse his discretion by declaring a mistrial and his findings of
fact are not clearly erroneous.
CONCLUSION
Appellate requests this Court affirm the Military Judge’s order granting a mistrial.
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