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______________________________________________________________________________
TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
COAST GUARD COURT OF CRIMINAL APPEALS
Statement of Statutory Jurisdiction
This Honorable Court has jurisdiction over this case under Articles 66(b)(1) and 67(e),
UCMJ. 1
Statement of the Case
Seaman (SN) Koda Harpole was convicted, contrary to his pleas, at a general courtmartial composed of officers and enlisted members, of one specification of false official
statement, two specifications of sexual assault, and one specification of housebreaking in
violation of Articles 107, 120, and 130, UCMJ, 10 U.S.C. §§ 907, 920, 930 (2012). The military
judge conditionally dismissed one of the two sexual assault specifications (Specification 1 of
Charge II). 2 The panel sentenced Appellant to reduction to E-1, confinement for seven years,
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10 U.S.C. § 866(b)(1), § 867(e) (2018).
Charge Sheet.
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and a dishonorable discharge. The convening authority approved the findings and adjudged
sentence on March 9, 2015. 3
This Honorable Court reviewed the case and issued a decision on November 10, 2016. 4
The Court affirmed the findings and the sentence, ordering a corrected promulgating order to
reflect the conditionally dismissed Specification 1 of Charge II. 5
The Court of Appeals for the Armed Forces (C.A.A.F.) reviewed the case and issued a
decision on February 14, 2018. 6 The C.A.A.F. set aside the decision of this Honorable Court
and returned the record of trial to the Coast Guard’s Judge Advocate General for remand to
conduct a hearing pursuant to United States v. DuBay, 17 C.M.A. 147, 37 C.M.R. 411 (1967).
The DuBay hearing was conducted on July 23-24, 2018. On October 18, 2018, the
DuBay Judge issued Findings of Facts and Conclusions of Law, which answered questions the
C.A.A.F. posed. The DuBay Judge found that:
1) The lead and assistant trial defense counsel (TDC) adequately pursued and considered
an Article 31(b) suppression motion and considered legal and tactical matters in
deciding that filing such a motion would not prevail and be fruitless;
2) The TDC acted reasonably and consistent with prevailing professional norms in not
filing a motion they had determined was without merit and would not succeed;
3) There is no reasonable probability an Article 31(b) suppression motion would have
succeeded; and,
4) There is a reasonable probability the member’s finding would have been different had
YN1
s testimony been suppressed. 7
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Convening Authority Action.
United States v. Harpole, No. 1420, *15-16 (C. G. Ct. Crim. App. Nov. 10, 2016).
5
Id.
6
United States v. Harpole, 77 M.J. 231 (C.A.A.F. 2018).
7
DuBay Findings of Fact and Conclusions of Law at 7-9 [hereinafter Findings].
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Statement of Facts
On Febmruy 28, 2014, Storekeeper Third Class (SK3) GR reported to her command on
board the USCGC POLAR STAR (WAGB-10) that SN Harpole sexually assaulted her. 8 LCDR
��'the cutter's operations officer, briefed Yeoman First Class (YNl)- on
the allegations and asked YNl. to prepru·e temporruy duty travel orders for SK3 GR. 9 YNl
• prepared the orders and SK3 GR depruted the POLAR STAR on Mru·ch 2, 2014. 10
That evening SN Hrupole confi ded in Boatswain mate Third Class (BM3) SC that he felt
he had been sexually assaulted. 11 At BM3 SC's suggestion, SN Harpole and BM3 SC went to
YNl .,s berthing ru·ea and requested to speak with her as the unit's Victim Advocate. 12 The
three members then went to the first class petty officers' lounge to speak. 13 Once in the lounge,
YNl. asked SN Ha1pole "what's going on?" 14
As SN Ha1pole told YNl. about the events that led to his repo1t YNl. asked
SN Haipole at least one additional question. 15 While SN Haipole was telling YNl. about
the assault, YNl -intem.1pted him and asked: "What were you doing in the female be11hing
area?" 16 This is cmrnborated by DuBay hearing testimony from SN Hrupole, BM3 SC, and
LCDR �

FIi (SN Harpole's assistant TDC) as well as case notes from LCDR -

- (his lead TDC). 17
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At the DuBay hearing SN Ha1pole and other members testified that YN- asked SN
Haipole additional questions. LCDR 11111 claims YNl • also asked SN Haipole: "Are you
okay with BM3 SC being in here?" and "Are you awai·e that this will have to be an unrestricted
report?" 18 SN Ha1pole testified that YNl. asked him additional questions, including: 1)
"Who do you recall being the first person you saw?" 2) "What was in yam backpack that you
needed so impo1tantlyT 3) "How did you know you'd been sexually assaulted?" 4) "Was there
anything else you could remember?" 19 Before asking these questions, YNl. did not read
SN Haipole his Atticle 31(b) rights; in fact, she did not know what Atiicle 31 (b) rights were. 20
Before YNl. asked SN Haipole these questions, LCDR- briefed her that SN
Haipole was accused of sexually assaulting SK3 GR. 21 However she did not tell SN Ha1pole
that she had knowledge of SK3 GR' s complaint and that he was the accused. 22 When SN
Haipole spoke with YN 111111 he did not know she suspected him of having coIIllllitted a sexual
assault. 23 If S

Haipole had known YNl

11111 suspected him of coIIllllitting a sexual assault, he

would not have spoken with her. 24
But SN Haipole did speak with her. He answered her questions because he "knew that
[YN 1 - was [his] lead petty officer, and that [he] had a duty to be trnthful with her and
answer. So anything that she was asking [him], [he] felt obligated to answer." 25 After receiving
SN Harpole's statement, YNl. then briefed LCDR- and the cutter's Executive and
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HR Day One at 199.
HR Day One at 97, 96, 98.
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° Findings at 4; HE XI at 161-62.
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Findings at 3; Trial Transcript Lines at 15539· HR at 158.
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Trial Transcript Lines at 15528-15530.
23 HR Day Onea t 112.
24 Id.
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HR Day One at 110.
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CoIIllilanding Officers on his unrestTicted rep01t. 26 During the sexual assault investigation, YNl
• also relayed SN Harpole's statement to CGIS. 27 Based on his statement to YNl- S
Harpole was charged with making a false official statement to YN 1-. 28
At the time of the court-maitial, TDC recognized the need to suppress SN Harpole's
statements to YNl. since, "It was preferable for YNl. not to testify. "29 In an attempt
to suppress SN Harpole's statement, TDC filed a motion under Military Rules of Evidence
(MRE) 514 (victim advocate-victim privilege). TDC' s case file included a list of motions that
the team considered filing. 30 An MRE 5 14 Motion was on that list and TDC maintained a
section in their case for notes and research on that issue. 31
TDC did not attempt to suppress SN Haipole's statements based on a violation of his

cllll testified that her case file did not include
any research or notes memorializing her consideration of such an issue. 32 LCDR cllll did not

rights pursuant to Article 31(b ), UCMJ. LCDR

file an Article 31 (b) motion because she "did not think that, that such a motion would
win . . . [ and] that the 514 motion has a better chance of success. "33 LCDR 11111 felt that a motion
to suppress under Article 31(b) would fail. 34 TDC' s case file did not include any cases,
memoranda, or notes regarding the consideration of filing of an Article 31 (b) suppression

26 Findings at 4.
27 HEXV.
28 Promulgating Order.
29 HR Day One at 72.
30 HR Day One at 58.
31 Hearing Ex. XII; HR at 200.
32 Findings at 5.
33 Findings at 5; HR at 67.
34 HR Day One at 193.
5

motion. 35 SN Harpole’s statements were not suppressed and he was convicted of all charges and
specifications, which included making a False Office Statement to YN1
Assignments of Error
I.
Whether the DuBay Judge’s findings, which support the
conclusion that trial defense counsel were not ineffective in
failing to file a suppression motion on the basis of Article 31(b)
where the victim advocate suspected SN Harpole of sexual
assault and did not provide a rights advisement before
questioning him about it, are erroneous.
Standard of Review
The DuBay judge’s findings of fact are reviewed under a clearly erroneous standard. 36
His conclusions of law are reviewed de novo. 37
Analysis
A. The DuBay Judge erred in finding YN1
acted in neither a law enforcement
or disciplinary capacity and therefore erred in finding there was not a reasonable
probability that a motion to suppress under Article 31(b) would have succeeded.
In their opinion, the CAAF stated, “The only Article 31(b), UCMJ, predicate in dispute in
this case is whether the victim advocate interrogated or requested any statement from [SN
Harpole].” 38 Thus, if such could be shown, there would be a reasonable probability that a
motion to suppress would have succeeded. Furthermore, if the motion would have succeeded,
then the defense counsel’s decision would have been unreasonable since it was a purely
outcome-determinative decision.
1. YN1

-

engaged in a disciplinary inquiry in accordance with United States v. Jones
when she questioned SN Harpole.

35

Findings at 5; HR Day One at 58-59.
United States v. Gore, 60 M.J. 189 (C.A.A.F. 2004).
37
United States v. Gallagher, 66 M.J. 250, 253 (C.A.A.F.2008).
38
Harpole, 77 M.J. at 236.
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Despite the CAAF’s express recognition that YN1

question “what’s going on”

could be construed as informal questioning under M.R.E. 305(b)(2), 39 the DuBay Judge found
that her questioning was not done in a law enforcement or disciplinary capacity because she was
acting as a victim advocate. 40 However, this fact alone does not take her out of Article 31(b)’s
reach. Article 31(b) does not have a victim-advocate exception; it applies to all persons “subject
to this chapter.” 41 Through her questioning of SN Harpole, YN1

investigated his accuser’s

allegations. Her status as a victim advocate doesn’t change this fact.
The DuBay Judge’s legally erroneous conclusion rests primarily on six facts: (1) YN1
personal belief regarding her role; (2) her total lack of experience conducting law
enforcement or disciplinary inquiries; (3) the absence of notetaking; (4) the absence of a
direction by YN1

to SN Harpole to make a written statement; (5) the absence of a reduction

of the encounter to writing by YN1

for future reference; and (6) the lack of preparation

before meeting with SN Harpole. 42 These facts are also inconsequential as to whether YN1
could reasonably be said to have conducted a law enforcement or disciplinary inquiry. These
details do not address the capacity of the questioner. They simply address what a reasonably
prudent investigator might do during a suspect interview. Even if these facts have some weight,
it is not justified when compared to the more salient factors that are examined in a Jones
analysis.
In Jones, the C.A.A.F. stated that Article 31(b), UCMJ, warning rights are required when
(1) a person subject to the UCMJ, (2) interrogates or requests any statement, from (3) an accused

39

77 M.J. at 237, n.10.
Findings at 8.
41
Art. 31(b), 10 U.S.C. § 831(b).
42
Id.
40

7

or person suspected of an offense, and (4) the statements regard the offense of which the person
questioned is accused or suspected. 43
Jones also identified five non-exclusive factors to weigh when deciding whether a
questioner objectively conducted a law enforcement or disciplinary inquiry. These factors are:
(1) the ranks of the questioner and suspect; (2) the disciplinary responsibility of the questioner
over the suspect; (3) other unique or peculiar circumstances relevant to the suspect’s position
relative to the questioner; (4) the motivations behind the questioning; and (5) further
participation by the questioner with the chain of command or actual law enforcement. 44
The Jones court held that the military judge did not err in giving greater weight to facts
that were against Jones. 45 This was so because, while the questioner in Jones immediately
reported the results of his questioning to his chain of command and became a registered source
for law enforcement (facts in Jones’ favor), numerous other considerations the military judge
relied on clearly supported the finding that the questioner was not conducting a law enforcement
or disciplinary inquiry. Among those considerations were that Jones was senior in rank and
responsibility to the questioner; Jones had locked the door to the room in which the questioning
occurred; Jones had previously asked the questioner to participate in the crime for which he was
questioned; and most importantly, the questioner had a personal motivation for questioning
Jones.46

43

United States v. Jones, 73 M.J. 357 (C.A.A.F. 2014).
Jones, 73 M.J. at 362-63.
45
Id. at 362.
46
Id. at 362-63.
44
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The DuBay Judge’s conclusion that “the facts and circumstances of this case are much
more benign than those in Jones” crumbles under an examination of the facts in SN Harpole’s
case.

--- <

(a) Jones factor 1: YN1
seniority in rank and position to SN
Harpole indicate Art. 31, UCMJ, warnings were required.
Article 31(b) is interpreted in a manner that recognizes the difference between
questioning focused solely on the accomplishment of an operational mission and questioning to
elicit information for use in disciplinary proceedings. Where there is a mixed purpose behind the
questioning, the matter must be resolved on a case-by-case basis, looking at the totality of the
circumstances, including whether the questioning was designed to evade the accused’s
constitutional or codal rights. 47 However, questioning by a military superior in the chain of
command is normally presumed to be for disciplinary purposes and a rights warning is
required. 48
While no evidence was presented to show YN1

was in SN Harpole’s direct chain of

command, she was still a senior petty officer with a rank authority over SN Harpole. In fact, SN
Harpole testified that he felt compelled to answer YN1

questions and finish his

conversation with her because she was a “Victim Advocate and ranking Petty Officer.” 49 The
DuBay Judge noted that SN Harpole selected YN1

as the victim advocate even though he

could have selected a more junior victim advocate. 50 But this “assumption of the risk” notion
ignores the essential fact that YN1

questioned SN Harpole in a manner inconsistent with

both SN Harpole’s and the Coast Guard’s expectations of how a victim advocate should interact

47

United States v. Cohen, 63 M.J. 45 (C.A.A.F. 2006).
Id.
49
Findings at 6; HR Day One at 110.
50
Findings at 8.
48
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with a member making an unrestricted report. 51 Based on her rank her questioning should be
presumed to be for disciplinary purposes. The first Jones factor favors SN Harpole.

---

-------

(b) Jones factor 3: YN1
knowledge that SN Harpole was the suspect of an
alleged sexual assault indicates Art. 31, UCMJ, warnings were required.

The questions YN1
that YN1

posed as recounted in the Statement of Facts, above, indicate

conducted a law enforcement or disciplinary inquiry. This is especially true

considering the fact YN1
answer to YN1

knew SN Harpole was suspected of a sexual assault. 52 The

straightforward question of “what were you doing in female berthing?”

had disciplinary ramifications and consequences for SN Harpole. The additional questions YN1
asked further show she sought to elicit information from SN Harpole, whom she reasonably
suspected of an offense based on SK3 GR’s allegations.
Moreover, unlike regular servicemembers who may exercise an option not to provide
possibly incriminating information to the command, YN1

knew that SN Harpole’s

unrestricted report would require her to report anything he said to her chain of command for
referral to criminal investigators. 53
Relatedly, YN1

also testified that, as a victim advocate, her role was to be

supportive and not “to pull information from the victim.” 54 Yet she pulled information from SN
Harpole relating to allegations from SK3 GR. This confirmed YN1

viewed SN Harpole as

a suspect, not a victim.

51

DuBay HR Day One at 98-99; DuBay Hr’g Day Two R. at 9; see also U.S. COAST GUARD,
COMMANDANT INSTR. MANUAL 1754.10D art. 3.C.1.d (19 Apr 2012), cancelled by
COMDTINST M1754.10E (7 Dec 16).
52
HR Day One at 158.
53
Harpole, 77 M.J. at 237.
54
HR Day One at 153.
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When YN1
an offense. YN1

talked to CGIS, she did so knowing the SN Harpole was suspected of
actions of questioning SN Harpole and reporting his statements when

she knew he was suspected of a crime indicates Art 31, UCMJ, warnings were required. The
third Jones factor (unique circumstances) favors SN Harpole.

----- 1------(c) Jones factor 4: YN1
lack f any personal unofficial reason for
questioning SN Harpole indicates Art. 31, UCMJ, warnings were
required.

YN1

and SN Harpole did not have a personal relationship; in fact, SN Harpole

testified that their relationship was “strictly professional.” 55 The DuBay Judge did not find that
YN1

had a personal motivation for questioning SN Harpole. As YN1

did not ask SN

Harpole questions based on a personal motivation, it tends to show she asked for either a
disciplinary or law enforcement purpose.
The fourth Jones factor favors SN Harpole.

----- 1-------

(d) Jones factor 5: YN1
fur her participation with the chain of
command and law enforcement indicates Art. 31, UCMJ, warnings
were required.

Unlike in Jones, where the questioner was not authorized to fill out rights waiver forms,
take sworn statements, or question suspects because he was, in fact, restricted from engaging in
law enforcement inquiries, no evidence was offered that similar restrictions were placed on YN1
. 56 Rather, YN1

testified that she knew only CGIS had sole investigative authority

over allegations of Article 120, UCMJ, offenses and would investigate the allegation against SN
Harpole. 57

55

HR Day One at 91.
Jones, 73 M.J. at 359.
57
HR Day Two at 9; see also COMDTINST M1754.10D art. 3.C.1.d (19 Apr. 2012).
56
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Significantly, as YN1

questioned him about SK3 GR’s allegations, she knew she

would have to brief SN Harpole’s responses to the command. And after obtaining SN Harpole’s
statement, that is what YN1

did. She briefed LCDR

and then the cutter’s

Executive and Commanding Officers. 58 She also did not hesitate to relay his statements to
CGIS. 59 When YN1

talked to CGIS, she did so knowing SN Harpole was suspected of an

offense. She felt no conflict with disclosing the information she obtained from SN Harpole even
though he believed she was his victim advocate when she questioned him. YN1

then

proceeded to divulge the entirety of SN Harpole’s statement to the CGIS special agent.
The DuBay hearing revealed that YN1

asked SN Harpole more questions other than

“what’s going on?” Moreover, the trial defense counsel’s case file indicated that they knew or
reasonably should have known of this fact. But YN1

could not recall whether she asked

SN Harpole any directed questions about the events of the night in question. 60 Because it was
clearly established that she did ask SN Harpole probing questions of the facts on the night in
question (a fact about which the DuBay Judge remained silent), the question remains why she did
so if she knew only CGIS had investigative responsibility. This question—one the government
should have posed—was never asked. Consequently, no answer was given and any presumption
that she asked questions purely as a victim advocate is (a) irrelevant, and (b) belied by the fact
that she provided SN Harpole’s answers to the chain of command as soon as SN Harpole left,
then informed the command she could not serve as SN Harpole’s victim advocate, and provided
a statement to CGIS.

58

Findings at 4.
HE XV.
60
HR Day One at 157.
59
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Since there is no innocent explanation for why YN1

asked SN Harpole direct

questions that elicited facts about the incident of which he was suspected, the DuBay Judge was
wrong to conclude that YN1

acted solely as a victim advocate and that a motion to suppress

would have failed.

------------ --2 There was no immediate or operational necessity for YN1
Harpole without Art 31(b), UCMJ, warnings.

to question SN

The record is not developed as to whether the administrative or operational necessity
exception to Article 31(b), UCMJ, would apply in this context.61 Thus, should the Court
overturn the DuBay Judge’s findings and find that it is reasonable to conclude YN1

was

conducting a law enforcement or disciplinary inquiry, there is no basis to find the exception
articulated in Ramos applies as the facts of the meeting between SN Harpole and YN1

do

not indicate an immediate operational necessity.
B. The DuBay Judge erred in finding that TDC’s consideration of a
motion’s likelihood of prevailing constituted a valid legal or tactical
consideration.
Defense counsel do not perform deficiently when they make a strategic decision to accept a
risk or forego a potential benefit, where it is objectively reasonable to do so. 62 There exists no
reasonable tactical decision for the defense’s failure to file a motion to suppress. 63 TDC did not
file a motion to suppress SN Harpole’s statements to YN1

on the basis of an Article 31(b),

UCMJ, violation because they thought they would not prevail and had a better chance of
suppressing them under MRE 514. 64 But at the time of the trial, LCDR O

61

was unaware of

See United States v. Ramos, 76 M.J. 372, 377 (C.A.A.F. 2017) (citations omitted).
United States v. Datavs, 71 M.J. 420, 424 (C.A.A.F. 2012)
63
See generally, Loving v. United States, 64 M.J.132, 148 (C.A.A.F. 2006) (citing United States
v. Loving, 41 M.J. 213, 250 (C.A.A.F. 1994)).
64
HR Day One at 67, 69.
62

13

any case precedent that prevented the defense team from arguing in the alternative in an attempt
. 65 LCDR P

to suppress SN Harpole’s statements to YN1

also did not provide a tactical

or legal consideration for not filing a motion to suppress SN Harpole’s statements under Article
31(b).
LCDR O
LCDR P

admitted that there was no benefit to having YN1

testify at trial. 66

did not dispute this admission. TDC offered no reason why an Article 31(b) motion

would be detrimental to any other legal effort in their defense of SN Harpole. The claim that the
motion would have been unsuccessful does not constitute either a legal or tactical decision for
failing to file a suppression motion.
C. The DuBay Judge erred in finding TDC’s failure to seek
suppression of SN Harpole’s statements pursuant to Article 31(b),
UCMJ, was a reasonable strategic decision.
1. The DuBay Judge erred in finding the TDC’s decision was strategic.
The DuBay Judge erred in finding TDC’s failure to file a suppression motion was a
reasonable strategic decision, because, as stated above, the decision was not based on legal or
tactical considerations. Given this lack of legal or tactical consideration, TDC’s failure to file a
suppression motion was not strategic.
But even if, arguendo, the decision was strategic, the DuBay Judge erred in finding such
a decision was reasonable.

65
66

Id.
HR Day One at 85.
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2. The DuBay Judge erred in finding TDC reasonably considered and assessed the merit
of an Article 31(b) suppression motion. 67
TDC’s case file did not include any cases, memoranda, or notes regarding the
consideration of filing of an Article 31(b) suppression motion.68 The dearth of info in TDC’s
case notes and their performance on the record at trial are more credible evidence of what they
considered than their DuBay testimony years later, testimony that is unrefreshed by notes and
possibly blurred by work on many cases in the interim. When considering this and their TDC’s
performance on record, it is apparent that TDC did not conduct a meaningful inquiry to consider
whether a potential Article 31(b) violation existed.
At the DuBay hearing, LCDR P
motion.” 69 LCDR P

testified that she “considered an Article 31(b)

also testified that during the Article 32, “[she] flushed out some of the

questions as to the IO that might give rise to a possible motion on 31(b).” 70 Specifically, at the
Article 32 hearing, LCDR P

“flushed out” the Article 31(b) issue through the following

exchange with YN1

(HE XI at 161.)

67

Findings at 7.
Findings at 5; HR at 58-59.
69
HR Day One at 192.
70
Id.
68
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This exchange does not "flush out" the Atticle 31 (b) issue or indicate LCDR �
thoroughly considered raising a motion pursuant to Atticle 3 1 (b). LCDR � did not ask YNl
- any additional questions she may have asked SN Harpole. Instead, LCDR �uestioned
YNl - about her role as a victim advocate. LCDR Illllasked YNl - twenty-five
questions during the At.ticle 32 hea1ing. 7 1 Twenty of those questions related to YNl - role
as a victim advocate. Only two questions related to At.ticle 3 l(b). Even though YNl that he was suspected of a crime yet she

responses established an At.ticle 3 1 (b) violation-

questioned him without advising him of his At.ticle 3 1 (b) rights-

these two questions and

responses satisfied TDC that the issue had been "flushed out" and inexplicably served as the
basis for suspending any research or investigation into a suppression motion based on Atticle
3 1 (b). 72 A "strategic" decision by TDC based on this level of consideration available on the
record is not reasonable.
D. The DuBay Judge erred in finding the membe1·s' findings would have been
different only as to the Art 107 Charge if YN1 - testimony been
suppressed.

The DuBay Judge conectly found that the members' findings would have been different
as to the At.t. 107, UCMJ, charge for which SN HruJJole was convicted. However, the findings
as to the additional charges against SN Hrupole would also have been different without YNl
- testimony. A servicemember may not be convicted of making a false official statement
based upon a suppressed, unwarned statement. 73 SN Harpole's statement to YNl - fonned
the only basis for the false official statement specification of which he was convicted. The

71

Heru·ing Ex. XI at 158-62.

72 HR Day One at 198-99.
73 Ramos, 76 M.J. at 378-79.
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DuBay Judge correctly found that had SN Harpole’s statement to YN1

been suppressed, the

findings as to that specification would have been different, as a matter of law. 74
There is also a reasonable probability that the remaining findings would have been
different. The government used SN Harpole’s statement to allege SN Harpole’s consciousness
of guilt with respect to the sexual assault and housebreaking charges. Trial Counsel argued that
“(SN Harpole) crawled into her rack; he sexually assaulted her when she was too intoxicated to
consent. And when he knew that he was caught, he lied about it.” 75
Trial counsel also used YN1

questioning of SN Harpole to discredit him. “[SN

Harpole] is telling the story about a backpack to distract you from the real reason he went into
the berthing area, to sexually assault SK3

when he knew she was too drunk to

consent.” 76
There is a reasonable probability that the panel used this testimony, and the government
theories surrounding them, to resolve questions about SK3 GR’s consent adversely to SN
Harpole. The panel heard evidence from SK3 GR’s roommates that SK3 GR kissed SN Harpole,
said “yes, yes, yes” and moaned with pleasure during her sexual encounter with him. 77 These
roommates believed these sounds to indicate a consensual sexual encounter. 78 This evidence
conflicts with SK3 GR’s account of a nonconsensual encounter. There is therefore a reasonable
probability that the panel relied upon SN Harpole’s inadmissible statement to settle the question
of consent adversely to him. The evidence underlying the government’s consciousness of guilt

74

Findings at 9.
Trial Transcript Lines at 18459-18462.
76
Id. at 18545-18548.
77
Id. at 13809-13813; 14160-14164.
78
Id.
75
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