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TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
COAST GUARD COURT OF CRIMINAL APPEALS
Machinery Technician Seaman Recruit (MKSR) Evan Goodell submits the following
reply to the government’s answer and brief pursuant to Rule 17 of the Joint Rules of Appellate
Procedure for Courts of Criminal Appeals.
I1
A. The government incorrectly interprets RCM 1103(f).
The government holds the position that “[a] summarized report is required for action
under R.C.M. 1103(f)(1), not R.C.M. 1103(f)(2).” (Gov’t Answer at 15.) This is incorrect.
Rule 1103(f) is structured thus:
(f) Loss of notes or recordings of the proceedings.
If, because of loss of recordings or notes, or other
reasons, a verbatim transcript cannot be prepared
when required by subsection (b)(2)(B) or (c)(1) of
this rule, a record which meets the requirements of
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The government’s answer does not address Assignments of Error I through III individually. Appellant replies in
kind.

subsection (b)(2)(C) [summary report] of this rule
shall be prepared, and the convening authority may:
(1) Approve only so much of the sentence that
could be adjudged by a special court-martial, except
that a bad-conduct discharge, confinement for more
than six months, or forfeiture of two-thirds pay per
month for more than six months, may not be
approved; or
(2) Direct a rehearing as to any offense of which
the accused was found guilty if the finding is
supported by the summary of the evidence
contained in the record, provided that the convening
authority may not approve any sentence imposed at
such a rehearing more severe than or in excess of
that adjudged by the earlier court-martial.
MANUAL FOR COURTS-MARTIAL, UNITED STATES, R.C.M. 1103 (2016) [hereinafter MCM].
The requirement to prepare a summary report, contained in the first paragraph,
unambiguously applies equally to approving a lesser sentence and ordering a rehearing under
subordinate paragraphs (1) and (2). As such, the government’s interpretation of the requirements
set forth in R.C.M. 1103 is incorrect.
B. The government’s construction of R.C.M. 1103 is irreconcilable with the plain
language and structure of the rule.
The government asserts that “RCM 1103(f)(2) allows a Convening Authority to order a
hearing where there is an ‘incomplete record of proceedings, and therefore the findings and
sentence from the hearing are incapable of being acted upon.’” (Gov’t Answer at 11.) To support
this assertion, the Government cited United States v. Gaskins. 72 M.J. 225, 230 (C.A.A.F.
2013.) Neither R.C.M. 1103 nor United States v. Gaskins, allow a convening authority to order a
rehearing without first taking action.
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Most importantly, the complete post-trial process was followed in Gaskins. To the extent that
Gaskins has any bearing on this case, its disposition calls this Court to set aside the findings and
sentence as well; that was the relief ordered by the Army Court in Gaskins and affirmed as
correct by the CAAF.
Likewise, United States v. Howard, does not support the government’s position. 35 M.J.
763 (A.C.M.R. 1992). In that case the R.C.M. 1103 process was followed. A non-verbatim
record was prepared and then authenticated by the military judge. The staff judge advocate
correctly advised the convening authority in writing and the convening authority took action. Id.
at 764-65.
Neither case cited by the government supports its position that a rehearing can be ordered
without preparing a summarized report and taking action on the findings it contains.
C. The absence of any record of trial preceding the convening authority’s rehearing
order is, and must be, presumptively prejudicial.
The government puts forth two arguments that no prejudice resulted from the failure to
follow the process outlined in R.C.M. 1103 and 1107. The first is that appellant was not
prejudiced because he was not found guilty of the offense of which he was previously acquitted.2
(Gov’t Answer at 16.) But rehearing a specification of which the accused was previously
acquitted is only one aspect of the error in ordering a rehearing in this case. Appellant is now
unable to achieve adequate appellate review under Article 66.
The harm is not limited by the finding of not guilty at the second trial. Stopping the
analysis here ignores the denial of adequate appellate review due to the lack of a transcript at the
first trial. The government relies on United States v. Smead to argue the error was cured by the

2

Reaching this conclusion would require this Court to rely upon documents outside the record of trial.
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[of prejudice] falls on it rather than the defense.” United States v. Boxdale, 47 C.M.R. 351
(C.M.A. 1973). The prejudice that results from an incomplete record is that it “deprive[s] the
accused of his right under the code to a full appellate review of his case.” MCM ¶ 82(i) (1969).
There is no reason that the presumption of prejudice applied to an incomplete
authenticated record should not apply to a scenario such as this, where the preparation and
authentication of the record is ignored in its entirety. This Court cannot review the military
judge’s pre-trial motions with the record that Congress intended under Articles 54 and 66. The
military judge’s after-the-fact written ruling is an insufficient substitute for the transcript of the
Article 39(a) session because the evidence and arguments underlying it are not preserved for this
Court’s review. Moreover, if the case was properly reheard, the rulings in the first case would
not continue to apply.
That preparation of the record of trial is the trial counsel’s non-discretionary duty
underscores the inaptitude of testing for prejudice. Requiring the appellant to demonstrate
prejudice on a record that trial counsel failed to produce is not only contrary to the CAAF’s
decision in Davenport; it is impossible, illogical, and fundamentally unfair.
Notwithstanding the difficulty of making a showing, MKSR Goodell was prejudiced in at
least two ways. First, the rehearing occurred roughly three months after the initial hearing. The
absence of a proper record of this precludes meaningful analysis of the delay. Second, MKSR
Goodell was also prejudiced by having to plead guilty, provide sworn testimony in the second
providence inquiry, and present a sentencing case in extenuation and mitigation a second time.
D. Waiver cannot be applied to the incomplete record because MKSR Goodell’s pleas
were involuntary.
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E. Relief.
The Army Court in United States v. Steele, cited in the government’s answer, points out
that the 2014 amendment to Article 60 creates a “do-loop” wherein one law requires the
convening authority to take an action that another law prohibits. No. 20170303 (A.C.C.A. 2019)
In light of the convening authority’s inability to effectuate the requirements of Article 54 in this
case, MKSR Goodell hereby requests this Court disprove the portion of the sentence that extends
to a bad-conduct discharge and confinement beyond six months.
IV.
A. A sub rosa agreement is one that is not contained in the written agreement.
The government argues that the unwritten agreement to rescind the MPO then in place
was permissible because it was within “the parties [sic] understanding of the impact of the order
contained in the pretrial agreement.” (Gov’t Answer at 21.) By labeling rescission an “impact,”
not a term, the government argues it is “not an agreement, sub rosa, or otherwise.” (Gov’t
Answer at 21.) This rhetorical contortion is contrary to the R.C.M. 705 requirement for a
complete written agreement and unsupported by any citation to authority. As such, this Court
should decline to adopt the government’s position.
V.
A. MKSR Goodell had to accept the pre-trial agreement if he wanted to exercise his
parental visitation rights under state law.
The government answer argues “[i]f Appellant thought he was being impermissibly
coerced he could have declined to enter into the agreement.” (Gov’t Answer at 22.) This claim
fails to account for the staff judge advocate’s resolute refusal to process MKSR Goodell’s Article
138 request for redress to the convening authority. (Appendices A, B, & C.)
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