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TO THE HONORABLE, THE JUDGES OF THE UNITED STATES 

COAST GUARD COURT OF CRIMINAL APPEALS 

The United States, through undersigned counsel, submits this answer and brief in 

accordance with Rule 15 of this honorable Court’s Rules of Practice and Procedure.  

STATEMENT OF THE CASE 

The Appellant, Seaman Recruit Mathew A. Rogers, was tried at a general court-

martial on February 21, 2017 for one specification of false official statement in violation 

of Article 107, UCMJ, 10 U.S.C. § 907 (2016), two specifications of sexual assault in 

violation of Article 120, UCMJ, 10 U.S.C. § 920 (2016), and three specifications of 

service discrediting conduct in violation of Article 134, UCMJ, 10 U.S.C. § 934 (2016). 

Contrary to his pleas, a panel consisting of officer and enlisted members found Appellant 

guilty of all three specifications of the charge under Article 134, UCMJ, and not guilty of 

the sole specification of the charge under Article 107, UCMJ, and the two specifications 
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of the charge under Article 120, UCMJ. On March 4, 2017, Appellant was sentenced to 

reduction to E-1 and a bad conduct discharge. The convening authority approved the 

sentence as adjudged on July 18, 2017. Convening Authority’s Action of 18 Jul 17. 

STATEMENT OF FACTS 

A. Facts related to the charged offenses. 
 

1. Events of August 14, 2012. 

 At approximately 1800 on August 14, 2012, the victim, MC, arrived at her in-

law’s house where she and her husband LC were house-sitting. While at her in-law’s 

house, MC consumed four tall glasses comprising of a half rum and half coke mixture as 

well as one beer. R. VII at 126. At approximately 2200, MC informed her husband that 

she was going to go back to their apartment as she had become bored and did not want to 

sleep at her in-law’s house again that night. R. VII at 128–29. When MC departed her in-

law’s house, she had trouble walking and felt intoxicated. Id. While on her way to her 

apartment, MC stopped at a nearby bar named the Bier Garden because she didn’t want to 

be alone in her apartment. R. VII at 129, 176. Once at the Bier Garden, MC informed the 

bartender, JW, that she was “on a mission to get fucked up.” R. VI at 39. MC then 

ordered a beer and began speaking to another patron at the bar. R. VII at 129, 156. MC 

soon became visibly intoxicated and had difficulty sitting at the bar. P.E. 2. MC then fell 

in between a bar table and several chairs. Id. MC needed the assistance of a nearby patron 

in order to stand up, and in doing so, stepped on her skirt causing it to fall down to the 

floor. R. VI at 41, 89, 119. After recognizing that her skirt was at her ankles and her 

underwear was exposed, MC smiled at a nearby patron and “pressed her butt into [his] 

crotch and started grinding.” R. VI at 119. At this time, Appellant entered the Bier 
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Garden and immediately went to help the other patrons who were assisting MC. R. VI at 

41; P.E. 2. Appellant stated to one of the patrons that “this is so fucked up” because “[he] 

knew her” and “he knew her husband,” but was unable to tell the patron what MC’s name 

was. R. VI at 121.  

JW then requested Appellant provide MC’s purse to her so that she could identify 

MC’s contact information. R. VI at 43. Appellant then informed JW and other staff 

members that MC’s husband was in the Coast Guard with him and that “he knew [MC’s] 

husband because he was in a class with [him] . . . [a]nd that he would take her home and 

that he would make sure that she got home safely.” R. VI at 43, 90, 112, 153. MC’s 

husband did not work for the military, the government, nor did he ever mention Appellant 

to MC. R. VII at 145; R. VIII at 283. Appellant then informed JW that he would attempt 

to reach MC’s husband by phone. Id.; P.E. 2. While Appellant was using his phone, MC 

was flailing everywhere, appeared visibly intoxicated, and made flirtatious passes at 

“anyone who was in front of her.” R. VI at 44, 91; P.E. 2. JW and other staff members 

did not observe Appellant speaking into his phone or his mouth move while he was using 

his phone. R. VI at 71, 92. 

Appellant then became “very persistent about getting [MC] home” which made 

JW “stand [her] ground” and refuse to let Appellant take MC anywhere. MC appeared to 

the staff members to be beyond a 10 on a 0 to 10 scale of intoxication. Furthermore, the 

staff members recognized that Appellant was “not from around here” and questioned how 

he knew MC’s husband. R. VI at 44, 123, 152; P.E. 2. Appellant then provided his 

military ID to JW and said that “he could get in a lot of shit for giving me his ID [and 

that] [h]e’s not supposed to give it to anyone” and that “it was illegal and it’s only for 
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him.” R. VI at 45–46. Appellant once again informed JW and other staff that he knew 

MC’s husband and that would leave his ID as “collateral” and “give [MC] a ride home” 

before coming back to get his ID. R. VI at 46, 59, 93, 154. In her experience as a 

bartender at the Bier Garden and with her family members who were active duty military, 

JW had never previously been given a member’s military ID unaccompanied. R. VI at 47, 

155. Appellant appeared coherent and did not display any visible signs of intoxication to 

JW or the other staff members and patrons while he was requesting to bring MC home. R. 

VI at 51, 131, 156; P.E. 2.  

After Appellant offered to leave his military ID with them, JW and the other staff 

members became less skeptical that Appellant knew MC’s husband and informed 

Appellant that they were trusting him to get MC home safely. R. VI at 48, 155. As 

Appellant left the Bier Garden with MC, MC was stumbling and was holding onto 

Appellant’s back. R. VI at 64. Appellant was observed by the dishwasher at the Bier 

Garden giving MC a “piggy-back ride” across the street to the Dinwiddie Hotel. R. VI at 

52. Appellant then returned to the Bier Garden at approximately 0100 on August 15, 

2012 in order to retrieve his military ID. R. VI at 79. Appellant was then asked by the 

dishwasher at the Bier Garden what happened to MC, to which, he responded that “she’s 

somewhere passed out drunk at the hotel.” R. VI at 53.  

Appellant and EM2 BS were staying at the Dinwiddie Hotel while TAD for 

C3CEN training in Portsmouth, VA. R. VII at 18–19. Appellant and EM2 BS were also 

roommates at their home unit—USCGC ALDER. R. VII at 19. Appellant did not mention 

to EM2 BS that he knew anyone in the area or that he wanted to meet up with anyone in 

the area. R. VII at 22. As Appellant’s roommate on USCGC ALDER, EM2 BS observed 
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Appellant drink four to five times a week where he would consume between 

approximately three to ten drinks. R. VII at 57. Even when Appellant would consume ten 

drinks or an 18-pack, Appellant did not inform EM2 BS that he did not remember events 

that occurred when he was drinking. R. VII at 57–58, 60–61.On the night of August 14, 

2012, Appellant went to dinner with EM2 BS following the conclusion of their training 

class. R. VII at 22. At dinner, Appellant consumed several alcoholic drinks. R. VII at 48. 

Appellant and EM2 BS then departed for the Bier Garden as it was located approximately 

50 to 100 yards from the Dinwiddie Hotel. R. VII at 23. Appellant and EM2 BS were at 

the Bier Garden for approximately two hours and consumed a few beers each before 

departing for the Longboards restaurant next door at 2000. R. VII at 24. While at 

Longboards, Appellant and EM2 BS “drank a few beers and had a few shots.” R. VII at 

27. At approximately 2330, EM2 BS left Appellant at Longboards and returned to their 

hotel. R. VII at 28. Appellant appeared coherent to EM2 BS and to understand that EM2 

BS was returning to the hotel. R. VII at 29.  

2. Events of August 15, 2012. 

On the morning of August 15, 2012, MC woke up in an unfamiliar hotel room to 

the sound of her cellphone ringing. R. VII at 137; R. VIII at 275. MC did not remember 

how she had gotten to the hotel room or any of the previous night’s events. R. VIII at 

276–77. MC felt dizzy as well as soreness in her vagina and rectum. R. VII at 138, 159; 

R. VIII at 276. MC determined that she was in the Dinwiddie Hotel and departed for her 

apartment. R. VII at 138, 159; R. VIII at 276. Upon arriving at her apartment, MC spoke 

with her husband and appeared confused and panicked. R. VIII at 277–78. MC and her 

husband then decided to go to back to the Dinwiddie hotel to obtain information about 



6 
 

her presence at the hotel the night before. R. VII at 143. While at the hotel, MC informed 

the hotel staff that “she had been touched” the previous night, but did not want to call the 

police at that time. R. VII at 80, 107–08. MC and her husband then went to the hospital 

where MC received a CAT scan and was treated for an injury to the back of her head. R. 

VII at 144. After hospital staff notified the police of MC’s injuries and inability to recall 

the events from the previous night, MC received a forensic examination. Id. The Sexual 

Assault Nurse Examiner (SANE) identified several bruises on MC’s elbow, back, and 

knees. R. VII at 209. The SANE also observed two small tears in MC’s posterior 

fourchette that she deemed to have been caused by blunt force trauma R. VII at 214, 16.  

On the morning of August 15, 2012, Appellant met EM2 BS in the hotel hallway 

and did not appear intoxicated. R. VII. At 38. Appellant then told EM2 BS that he had 

met a girl at the Bier Garden and that she was still sleeping in his room. R. VII at 37. 

Appellant then informed EM2 BS that he had a video from the night before, but did not 

want to play it because he did not know what it was and that he was going to delete it. R. 

VII at 38. While EM2 BS was at lunch, he received a call from NL, the receptionist at the 

Dinwiddie Hotel, stating that MC was present and had questions about how she ended up 

at the hotel the previous night. R. VII at 40. EM2 BS then provided the phone to 

Appellant to speak to the receptionist. R. VII at 41. In speaking to the receptionist, 

Appellant stated that “he had met a young lady at a local bar . . . and that he had let her 

come back to his room and used her phone to call a taxi and let her stay on the other 

bed.” R. VII at 77–78. Upon being questioned further by the receptionist regarding 

specific details from the night before, Appellant became hesitant and standoffish. R. VII 

at 79–80. Following the phone call Appellant appeared “confused and nervous” and 
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informed EM2 BS that “[MC] doesn’t know how she got to the hotel and doesn’t 

remember anything about last night.” R. VII at 41.  

After returning to the Dinwiddie Hotel following training, Appellant and EM2 BS 

were confronted by a police officer and detective of the Portsmouth Police Department 

who requested to speak with them. R. VII at 43. Appellant and EM2 BS were then 

interviewed separately in the hotel’s conference room. Id. Appellant was subsequently 

escorted by the police officer to the police station for further questioning. R. VII at 44. 

While at there, Appellant was interviewed by Detective TC. P.E. 20. Appellant informed 

Detective TC that he did not remember being at the Bier Garden, meeting MC, or 

returning to his hotel with MC. Id. Appellant then stated that he remembered leaving his 

room to smoke and coming back to find MC naked in the stair case covered in urine. Id. 

Appellant then informed Detective TC that he placed MC in the shower and went to bed. 

Id. Appellant then stated that his only other memory was of being awake and MC 

climbing on top of him and him placing his penis in MC’s mouth before he then passed 

out. Id. Upon returning from the police station and speaking to EM2 BS, Appellant 

appeared very upset and stated that “we had sex and they claim that . . . I raped her . . . 

I’d never rape anybody.” R. VII at 46. 

3. Events of August 22, 2012. 

Appellant met with Detective MH of the Portsmouth Police Department on 

August 22, 2012. P.E. 21. While meeting with Detective MH, Appellant was shown the 

security footage from the Bier Garden on the night of August 14, 2012. Id. In response to 

Detective MH’s questions regarding the security footage, Appellant stated that he 

recognized himself in the video, but did not remember being at the Bier Garden, meeting 
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MC, or leaving the Bier Garden with MC. Id. Appellant stated that he remembered 

leaving his hotel room to smoke and coming back to find MC in the stair case naked and 

covered in urine. Id. Appellant then stated that he put MC in the shower in his room and 

fell asleep. Id. Appellant then stated that he got up to use the bathroom and came back to 

find MC playing with herself. Id. Appellant stated that all he remembered after that point 

was placing his penis in MC’s mouth and her engaging in oral sex with him before he 

passed out. Id. Appellant then stated that he remembered walking up and seeing MC in 

the opposite bed and leaving MC in the hotel room when he departed for class. Id.  

4. Events related to CGIS Investigation 

Following the Portsmouth Police Department’s decision not to charge Appellant, 

the investigation was handed over to CGIS. In speaking with S/A TF, Appellant was 

confronted regarding his version of events on the night of August 14–15, 2012. As a 

result, Appellant provided S/A FT with a different version of events than what he told 

Detectives TC and MH. Appellant stated that he remembered seeing MC in the Bier 

Garden and talking to the bartenders; leaving the bar with MC for his hotel; digitally 

penetrating MC after she performed oral sex on him; and that he took MC from the bar in 

order to hook up. R. IX at 181–84, 186. Appellant informed S/A FT that he lied to 

Detectives TC and MH because “[MC] was a lot drunker than [he] was, and [he] knew it 

would look bad that [he] did this with a girl who was that intoxicated.” R. IX at 186–87. 

Other facts necessary to resolving the errors assigned are discussed below.  
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RESPONSE TO ERRORS ASSIGNED 

I. 

APPELLANT WAS ON NOTICE THAT 

LETTING ANOTHER PERSON HAVE HIS 

MILITARY IDENTIFICATION CARD WAS 

CRIMINAL CONDUCT. 

A. Standard of Review 

 

Whether a specification is defective and the nature of the remedy for such a defect 

are questions of law reviewed de novo. United States v. Norwood, 71 M.J. 204, 206 

(C.A.A.F. 2012). Where defects in a specification are raised for the first time on appeal, 

dismissal of the specification is appropriate if there is plain error. United States v. 

Gaskins, 72 M.J. 225, 232 (C.A.A.F. 2013) (citing United States v. Humphries, 71 M.J. 

211, 213–215 (C.A.A.F. 2012)). Plain error will typically be found regarding a defective 

specification if: there was (1) error; (2) that was plain or obvious; and (3) the error 

materially prejudiced a substantial right of the accused. United States v. Guardado, 77 

M.J. 90, 93 (C.A.A.F. 2017).  

B. Specification 3, Charge III states a violation of 18 U.S.C. § 499. 

 

1. The Plain Language of 18 U.S.C. § 499 did not require the pass or permit in 

Specification 3, Charge III to be false or fraudulent  

 

Although Appellant raises multiple arguments as to why the language of 

Specification 3, Charge III, did not state a violation of 18 U.S.C. § 499, this Court’s 

analysis need go no further than the plain language of § 499. The language of 18 U.S.C. § 

499 states: 

Whoever falsely makes, forges, counterfeits, alters, or 

tampers with any naval, military, or official pass or permit, 

issued by or under the authority of the United States, or with 

intent to defraud uses or possesses any such pass or permit, 

or personates or falsely represents himself to be or not to be 
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a person to whom such pass or permit has been duly issued, 

or willfully allows any other person to have or use any such 

pass or permit, issued for his use alone, shall be fined under 

this title or imprisoned not more than five years, or both. 

 

Thus, § 499 can be broken down into four separate offenses which penalize whoever: (1) 

falsely makes, forges, counterfeits, alters, or tampers with any naval, military, or official 

pass or permit issued under the authority of the United States; (2) with intent to defraud 

uses or possess any such pass or permit; (3) personates or falsely represents himself to be 

or not to be a person to whom such pass or permits has been duly issued; or (4) willfully 

allows any other person to have or use any such pass or permit, issued for his use alone. 

Further, “pass or permit” can be reasonably read to include any naval, military, or official 

pass or permit issued under the authority of the United States. 

Specification 3, Charge III, clearly stated a violation of the fourth offense under § 

499 when it charged Appellant with “willfully allow[ing] another person, [JW], to have 

[Appellant’s] military identification card, which was issued by or under the authority of 

the United States and constitut[ed] a pass or permit issued for [Appellant’s] use alone.” 

Charge Sheet. Although Appellant argues that the inclusion of “such pass or permit” 

within the third and fourth offenses of § 499 should be read to refer to the false, forged, 

counterfeit, or altered passes or permits identified in the first offense, such a reading runs 

counter to the plain language of the third and fourth offenses within § 499.1   

Unlike the first and second offenses under § 499, Congress intentionally included 

additional language following “such pass or permit” within the third and fourth offenses 

                                                           
1 Appellant cites 18 U.S.C. § 499 to prohibit: (1) using or possessing a falsified pass or permit with intent to 

defraud; (2) using a falsified pass or permit to impersonate someone else; and (3) willfully allowing another 

person to have or use a falsified pass issued to him or her for his or her use, yet § 499 does not contain the 

language “falsified” within any of the aforementioned clauses. Brief of Appellant at 12.  
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under § 499. Under the third offense, “such pass or permit” must be duly issued whereas 

under the fourth offense “such pass or permit” must be issued for [accused’s] use alone. 

Not only does the inclusion of this language represent a clear indication on the part of 

Congress that the third and fourth offenses under § 499 should be read separately from 

the first offense under § 499, it also makes it illogical to restrictively read “such pass or 

permit” to include only false or fraudulent documents.  As indicated on each military 

identification card, such ID’s are the sole property of the United States government. As 

the owner of all military ID’s, the government of the United States is the sole entity with 

the authority to issue military ID’s. Further, the term “duly” is synonymous with the word 

“properly” and is defined as something done in a due manner; properly; fittingly. 

Dictionary.com, http://www.dictionary.com/browse/duly?s=t (last visited 12 Mar. 2018). 

To require that “such pass or permit” be false or fraudulent as well as duly issued is 

contradictory as a pass cannot be “duly issued” if it is also false or fraudulent. Similarly, 

to require that “such pass or permit” be false or fraudulent as well as issued for one’s use 

alone is equally contradictory as a military ID can only be issued for one’s use by the 

United States government. Thus, a pass or permit possessed by someone that is false or 

fraudulent cannot be “issued for their use alone.” 

As such, the pass or permit identified in Specification 3, Charge III was not 

required to be false or fraudulent in order to constitute an offense under 18 U.S.C. § 499 

and Appellant therefore had adequate notice of the criminality of his conduct.  

2. The Plain language of 18 U.S.C. § 499 also dispels Appellant’s remaining 

arguments. 

The plain language of the fourth offense under § 499 also serves to make short 

work of Appellant’s remaining arguments. Appellant’s argument that the rule of ejusdem 
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generis should be applied to all four offenses within § 499 fails to consider Congress’ 

intent in attaching modifying language to the phrase “such pass or permit.” Brief of 

Appellant at 13. Although such an argument may have merit had all four offenses under § 

499 merely contained the phrase “such pass or permit” without any additional language, 

the inclusion of “duly issued” and “issued for his use alone” in the third and fourth 

offenses indicates a clear intent on the part of Congress for the third and fourth offenses 

to be read separately from the first offense. Thus, to read all four offenses within § 499 to 

be “of the same kind” would be in contradiction of Congress’s intent.  

Congress’ intent in drafting § 499 also serves to dispel Appellant’s argument that 

all four offenses under § 499 should be construed similarly based on their similar 

punishments. Id. Although Congress has mandated the same punishment for each of the 

four offenses under § 499, such a uniform punishment does not indicate an intent on the 

part of Congress for the pass or permit referenced in the third and fourth offenses to be 

false or fraudulent—nor does Appellant cite any authority for such a conclusion. Instead, 

it is completely plausible that Congress was attempting to prohibit all forms of illicit 

conduct and misuse involving military ID’s, and in doing so, created a comprehensive 

statute that applied to military ID’s that were either valid, false, or fraudulent. 

Appellant’s application of the rule of strict construction and call for a narrow 

interpretation of § 499 also fails due to the plain language of § 499. In particular, 

Appellant argues that in reading § 499, the rule of strict construction should be applied 

and the phrase “such pass or permit” should be interpreted to uniformly require that the 

pass or permit be false or fraudulent. Brief of Appellant at 14. However, as previously 

mentioned, this argument neglects the inclusion of additional language in the third and 
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fourth offenses of § 499 following the phrase pass or permit—i.e., “duly issued” and 

“issued for his use alone.” Certainly the rule of strict construction may be applied to        

§ 499, but this does not mean that the intentional act of Congress of including the 

aforementioned language in the third and fourth offenses of § 499 can be neglected. More 

specifically, the rule of strict construction does not permit disregarding the plain language 

of a statute in order to reduce the scope of criminal liability of a statute. Instead, where 

Congress includes language within a statute, that language should be given its full effect 

and meaning. Therefore, construing the third and fourth offense under § 499 to require 

that the pass or permit be false of fraudulent would create a narrower scope of criminal 

liability than intended by Congress.  

Lastly, Appellant’s argument that § 499 should be read similarly to paragraph 77, 

Article 134, UCMJ, also fails. Brief of Appellant at 14. While paragraph 77, Article 134, 

UCMJ, was an outgrowth of § 499, § 499 was enacted approximately thirty years prior to 

the re-codification of Article 134 into the UCMJ in 1951. The fact that paragraph 77, 

Article 134, UCMJ, was an outgrowth of § 499 does not require § 499 be read to be as 

narrowly as paragraph 77. Where Congress has enacted a statute that criminalizes 

conduct involving false or fraudulent documents, it has included explicit language to this 

effect. In terms of paragraph 77, Article 134, UCMJ, Congress showed an intent for 

paragraph 77 to have a narrower scope of criminality than § 499 when it used different 

language than that found in § 499 by requiring each pass or permit be “false or 

unauthorized.” Similarly, in the context of the statutes surrounding 18 U.S.C. § 499, 

Congress deliberately limited the scope of criminality by only referencing conduct in 

regard to false, forged, or fraudulent documents. 18 U.S.C. § 490, 492–498, 501–502, 
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505–509. Since Congress has shown an ability to limit the scope of criminality in these 

statutes by including language requiring the documents be false or fraudulent, the 

omission of this language in the third and fourth offenses of § 499 must be considered 

deliberate. Therefore, had Congress intended § 499 to have the same scope as, and 

operate in the same manner as paragraph 77, Article 134, UCMJ, Congress would have 

made this intention manifest by including similar language during the enactment of § 499 

or by amending § 499 in the years since its original enactment in 1917.  

II. 

SPECIFICATION 3, CHARGE III STATED AN 

OFFENSE WHERE IT ALLEGED A 

VIOLATION OF CLAUSE 2 OF ARTICLE 134, 

UCMJ THAT WAS NOT AN ENUMERATED 

OFFENSE UNDER PARAGRAPHS 61 

THROUGH 113, MCM, PT. IV. 

A. Standard of Review 

 

The questions of whether a specification is defective and the nature of the remedy 

for such a defect, are questions of law reviewed de novo. United States v. Norwood, 71 

M.J. 204, 206 (C.A.A.F. 2012). Where defects in a specification are raised for the first 

time on appeal, dismissal of the specification is appropriate if there is plain error. United 

States v. Gaskins, 72 M.J. 225, 232 (C.A.A.F. 2013) (citing United States v. Humphries, 

71 M.J. 211, 213–215 (C.A.A.F. 2012)). Plain error will typically be found regarding a 

defective specification if: there was (1) error; (2) that was plain or obvious; and (3) that 

materially prejudiced a substantial right of the accused. United States v. Guardado, 77 

M.J. 90, 93 (C.A.A.F. 2017).  

B. Specification 3, Charge III pleaded an offense under clause 2 of Article 134, 

UCMJ that was not defective. 

 

A charge will be considered to be sufficiently pleaded if it: (1) contains the 
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elements of the offense charged and fairly informs a defendant of the charge against 

which he must defend; and (2) enables him to plead an acquittal or conviction in bar of 

future prosecutions for the same offense. United States v. Fosler, 70 M.J. 229, 230 

(C.A.A.F. 2011) (internal citations omitted). However, if a charge fails to plead the 

terminal element of clause 2, Article 134, UCMJ, it will be deemed defective on the basis 

of not providing an accused with “fair notice of which clause or clauses of the terminal 

element he must defend against.” United States v. Gaskins, 72 M.J. 225, 232 (C.A.A.F. 

2013) (citing Fosler, 70 M.J. at 230). Clause 2 of Article 134, UCMJ makes punishable 

those acts which bring discredit upon the armed forces and requires proof that: (1) the 

accused did or failed to do certain acts; and (2) that under the circumstances, the 

accused’s conduct was of a nature to bring discredit upon the armed forces. MCM, pt. IV, 

para. 60.b.1.  

Here, Appellant asserts that specification 3, Charge III failed to state an offense 

because it did not include the terminal element for clause 3 of Article 134—i.e., that the 

offense charged was an offense not capital. Brief of Appellant at 15.2 However, this 

argument neglects the plain language of specification 3, Charge III as well as the 

evidence and argument presented at trial which clearly indicate that specification 3, 

Charge III was pleaded as a clause 2 offense.3 In reviewing specification 3, Charge III 

pursuant to clause 2 of Article 134, UCMJ, both elements of clause 2 were properly 

pleaded. Specifically, specification 3, Charge III contained the first element of clause 2 

                                                           
2 Although the government could have pleaded specification 3, Charge III as a clause 3 offense, in pleading 

it as a clause 2 offense, the government increased their burden by adding an additional element that 

required proof that Appellant’s violation of 18 U.S.C. § 499 brought discredit upon the armed forces. 
3 While the military judge’s instructions refer to specification 3, Charge III as a clause 3 offense, this 

represents a scrivener’s error that is contradicted by the plain language of the charge and evidence at trial. 

A.E. 287, p. 8. 
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when it alleged Appellant to have “willfully allowed another person, [JW] to have 

[Appellant’s] military identification card, which was issued by or under the authority of 

the United States and constitutes a pass or permit issued for [Appellant’s] use alone.” 

Charge Sheet. Additionally, specification 3, Charge III contained the second element of 

the clause when it alleged such “conduct was [of] a nature to bring discredit upon the 

armed forces.” Lastly, specification 3, Charge III also contained the required personal 

jurisdiction data and location data as required under the model specification for clause 2 

of Article 134, UCMJ. Since both elements of clause 2, Article 134, UCMJ, were 

properly pleaded within specification 3, Charge III, the specification was not defective 

and therefore plain error did not occur. 

C. Specification 3, Charge III did not fall within an enumerated offense. 

 

The general article provision contained within paragraph 60 of MCM, pt. IV, may 

not be used to charge an offense that is listed as one of the enumerated Article 134 

offenses found within paragraphs 61 through 113 of MCM, pt. IV. MCM, pt. IV, para. 

60.c.6.a; United States v. Reese, 76 M.J. 297, 302 (CAAF 2017); Guardado, 77 M.J. at 

96. Thus, where a charge under paragraph 60 states an offense already enumerated in 

paragraphs 61 through 113, courts will hold that such a charge fails to state an offense on 

the basis of MCM, pt. IV, para. 60.c.6.a. Reese, 76 M.J. at 302. 

Here, specification 3, Charge III did not state an offense enumerated within 

paragraphs 61 through 113 of MCM, pt. IV. Appellant asserts that specification 3, Charge 

III charges conduct covered by the enumerated offense contained within paragraph 77.b.2 

of MCM, pt. IV. Brief of Appellant at 16. Paragraph 77.b.2 makes punishable the 

“wrongful sale, gift, loan, or disposition of a military or official pass, permit, discharge 
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certificate, or identification card.” In order to be found guilty of an offense under 

paragraph 77.b.2, an accused must be shown to have: (1) wrongfully; (2) sold, gave, 

loaned, or disposed of a certain military or official pass, permit, discharge certificate, or 

identification card; (3) that the pass, permit, discharge certificate, or identification card 

was false or unauthorized; (4) that the accused knew that the pass, permit, discharge 

certificate, or identification card was false or unauthorized; and (5) that, under the 

circumstances, the conduct of the accused was of a nature to bring discredit upon the 

armed forces. In contrast, the novel charge under specification 3, Charge III required that 

Appellant be shown to have: (1) willfully; (2) allowed another person to have his military 

identification card; (3) which was issued by or under the authority of the United States; 

(4) and constituted a pass or permit; (5) that was issued for his use alone; (6) and which 

was of a nature to bring discredit upon the armed forces.  

Therefore, paragraph 77.b.2 contemplates conduct entirely separate from that 

contained within specification 3, Charge III. Specifically, paragraph 77.b.2 requires proof 

that the pass or permit be false or unauthorized and that the accused knew the pass or 

permit was false or unauthorized. In contrast, specification 3, Charge III, and more 

specifically the fourth offense of 18 U.S.C. § 499, does not contain a requirement that the 

pass or permit be false or unauthorized, nor that the accused have knowledge thereof. 4 

This difference is even acknowledged by Appellant when he states “the enumerated 

offense requires that the pass or ID card itself be false or unauthorized.” Brief of 

Appellant at 17. Additionally, paragraph 77.b.2 contains an entirely different actus reus 

which requires that the accused sold, gave, loaned, or disposed of his pass or permit 

                                                           
4 See supra, Section I.B.1. 



18 
 

whereas specification 3, Charge III required that the accused allowed another person to 

have his military identification card. Lastly, specification 3, Charge III requires proof that 

Appellant willfully allowed another person to have his military identification card—a 

mens rea with a higher burden of proof than the mens rea contained within paragraph 

77.b.2.5 

As such, specification 3, Charge III does not constitute an offense enumerated 

within paragraphs 61 through 113 of MCM, pt. IV, and therefore properly states an 

offense that is not barred under paragraph 60.c.6.a of MCM, pt. IV.6 

III. 

THE MILITARY JUDGE PROPERLY 

PROVIDED THE MEMBERS WITH 

INSTRUCTIONS ON ALL OF THE 

ELEMENTS OF THE ALLEGED VIOLATION 

OF 18 U.S.C. § 499. 

A. Standard of Review 

 

The question of whether the members were properly instructed by a military judge 

is a question of law that is reviewed de novo. United States v. Bailey, 77 M.J. 11, 14 

(C.A.A.F. 2017) (citing United States v. Schroder, 65 M.J. 49, 54 (C.A.A.F. 2007)). 

Where an accused fails to request more specific or amplified instructions on an element 

of an offense, courts review for plain error. United States v. Simpson, 58 M.J. 368, 378 

(C.A.A.F. 2003) (citing United States v. Glover, 50 M.J. 476, 478 (C.A.A.F. 1999)). 

When an accused fails to object to an instruction given to the members by the military 

                                                           
5 Willfully is traditionally defined as “intentionally” whereas as wrongfully is defined as “contrary to law, 

regulation, lawful order, or custom.” MCM, pt. IV, para. 33.c.2; MCM, pt. IV, para. 34.c.2. 
6 Although Appellant asserts prejudice as a result of the pleading of specification 3, Charge III, prejudice 

did not result as the pleading was not defective and the offense under paragraph 77.b.2, MCM pt. IV was a 

separate offense. See supra, Section II.B–C. 
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judge, courts review for plain error. United States v. Davis, 76 M.J. 224, 229 (C.A.A.F. 

2017) (citing United States v. Pope, 69 M.J. 328, 333 (C.A.A.F. 2011)). Plain error 

occurs when: (1) an error was committed; (2) that was plain, clear, or obvious; and (3) 

which resulted in material prejudice to the substantial rights of the accused. Pope, 69 M.J. 

at 333 (citations omitted).  

B. The military judge’s instructions on findings included every element of 

specification 3, Charge III.  

 

R.C.M. 920(e)(1) requires that the military judge’s instructions on findings 

include “[a] description of the elements of each offense charged.”  Specification 3, 

Charge III incorporated the fourth offense under 18 U.S.C. § 499 as part of the first 

element of clause 2, Article 134, UCMJ. Specification 3, Charge III therefore required 

proof that Appellant: (1) willfully; (2) allowed another person to have his military 

identification card; (3) which was issued by or under the authority of the United States; 

(4) which constituted a pass or permit; and (5) issued for his use alone. 

 The military judge’s instructions to the members on specification 3, Charge III 

included every element of 18 U.S.C. § 499 and did not constitute plain error. Specifically, 

the military judge described the first element and second elements of § 499 within the 

second portion of his instruction which stated “[t]hat the accused willfully allowed 

another person, to wit [JW], to have his military identification card.” A.E. 287, p. 8. The 

military judge described the third and fourth elements of § 499 within the first portion of 

his instruction which stated “[t]hat on or about 15 August 2012, the accused possessed a 

military identification card issued by or under the authority of the United States which 

constituted a pass or permit.” Id. The military judge described the fifth element of § 499 

within the second portion of his instruction which stated “his military identification 
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card.” Id. In addition, the military judge added the second element of clause 2, Article 

134, stating that the “conduct of the accused was of a nature to bring discredit upon the 

armed forces.” A.E. 287, p. 8. Therefore, the military judge’s instructions on findings to 

the members regarding specification 3, Charge III were complete and did not constitute 

plain error. 

C. The military judge’s omission of more detailed instructions on the elements of 18 

U.S.C. § 499 did not constitute plain error.7 

 

1. The military judge’s omission was not clear and obvious error. 

 

In including all of the elements of 18 U.S.C. § 499 within his findings instructions 

to the members, the military judge did not commit clear or obvious error in omitting more 

specific or amplified instructions as to the fourth and fifth elements of § 499. Courts have 

found the failure of a military judge to provide more detailed instructions on an element 

of an offense to constitute clear and obvious error where there is either precedent 

requiring such an instruction—i.e., a model instruction contained within the Military 

Judge’s Benchbook, or case law requiring a more detailed instruction with respect to the 

specific element of an offense. Glover, 50 M.J. at 478; Simpson, 58 M.J. at 378. Here, 

there was not a model instruction for the military judge to follow that contained more 

detailed instructions as to the meaning of the fourth and fifth elements of § 499. 

Additionally, there is no case law that required the military judge to provide more 

detailed instructions on the fourth and fifth elements of § 499 nor was there case law that 

identified the fourth and fifth elements of § 499 as potentially confusing the members. 

Lastly, although the members requested a copy of 18 U.S.C. § 499, the members did not 

                                                           
7 Appellee makes this argument in arguendo and asserts that the failure of Appellant to request more 

detailed instructions or to object to the military judge’s instructions on the elements of 18 U.S.C. § 499, on 

the basis of their detail, constituted waiver. Simpson, 58 M.J. at 378; R. X at 17–18. 
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request further clarification of § 499 nor did the members request clarification of the 

military judge’s instruction. A.E. 290; R. X at 168–69. Thus, the military judge did not 

commit clear and obvious error in omitting more detailed instructions to the members as 

to the meaning of the fourth and fifth element of § 499.  

2. Appellant did not suffer material prejudice as a result of the military judge’s 

omission. 
 

Even if in arguendo the military judge’s failure to provide a more specific or 

amplified instruction as to the fourth and fifth element of § 499 constituted clear and 

obvious error, Appellant did not suffer material prejudice as a result of this error. Courts 

have found material prejudice to an accused when there was a reasonable probability that 

a military judge’s failure to provide a more detailed instruction as to an element of an 

offense confused the members as to the meaning of an element or the burden of proof. 

United States v. Brewer, 61 M.J. 425, 430–31 (C.A.A.F. 2005). However, where the 

evidence presented reduced the possibility that members would be confused as to the 

meaning of an element, courts have not found material prejudice. Glover, 50 M.J. at 478. 

 Here, the members were provided with detailed information regarding the 

meaning of the fourth element of § 499—i.e. that Appellant’s military identification card 

constituted a pass or permit, as well as the fifth element of § 499—i.e. that Appellant’s 

military identification card was issued for his use alone. Specifically, the members were 

informed about the meaning of these elements through the military judge taking judicial 

notice of 18 U.S.C. § 499 and COMDTINST M5512.1A. A.E. 274; A.E. 291. In 

particular, Section 1.7 of COMDTINST M5512.1A made clear that Appellant’s military 

identification card was a pass or permit under the fourth element of § 499 as it made 

misuse of military identification cards subject to the penalties under 18 U.S.C. § 499. 
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Additionally, Section 1.7 of COMDTINST M5512.A established that Appellant’s 

military identification card was issued for his use alone under the fifth element of § 499 

when it made any willful alteration, damaging, lending, counterfeiting, or using of 

military identification cards in an unauthorized manner punishable under 18 U.S.C. § 

499. A.E. 274, p. 41. Therefore, the members were provided with substantial information 

as to the meaning of the fourth and fifth elements of § 499 and Appellant did not suffer 

material prejudice as a result of the military judge’s omission of detailed instructions.  

D. Even if in arguendo, the military judge’s instructions on findings excluded an 

element of specification 3, Charge III, Appellant did not suffer prejudice.  

 

An accused suffers material prejudice as a result of a military judge’s omission of 

an element of an offense in his instructions where the element is contested and the 

evidence presented at trial of the element is minimal. United States v. Payne, 73 M.J. 19, 

24–25 (C.A.A.F. 2014) (citing Neder v. United States, 527 U.S. 1, 17 (1999)). If in 

arguendo the military judge omitted the fourth and fifth element of § 499 from his 

findings instructions to the members, this omission did not result in material prejudice to 

Appellant.  

In terms of the fourth element of § 499—i.e., that Appellant’s military 

identification card constituted a pass or permit, Appellant contested this element in 

opposing the military judge’s judicial notice of 18 U.S.C. § 499 and COMDTINST 

M5512.1A. R. vol. X at 23–25. However, the military judge’s judicial notice of 

COMDTINST M5512.1A and 18 U.S.C. § 499 was valid and provided substantial 

evidence that Appellant’s military identification card constituted a pass or permit under 

18 U.S.C. § 499. A.E. 274; A.E. 291; Payne, 73 M.J. at 24–25 (finding no material 

prejudice, in part, because “omitted elements were . . . supported by overwhelming 
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evidence.”).  

In terms of the fifth element of § 499—i.e., that Appellant’s military identification 

card was issued for his use alone, Appellant chose not to contest this element. Although 

Appellant cites defense counsel’s statement of “when you give your ID card to somebody 

to go do something for you and take it back, is that a violation of the statute?” as proof 

that Appellant contested the fifth element of § 499, defense counsel’s full statement 

during closing argument went to the third element of § 499. R. X at 137. Immediately 

preceding the above quoted statement, defense counsel stated “[d]id he give it to her that 

moment knowing what he was doing, intending for her to have it in the way described in 

that, when he was giving it for a few minutes to somebody.” Id. In this context, it is clear 

that defense counsel’s statement was contesting the third element of § 499—i.e., whether 

Appellant allowed another person to have his military identification card and not the fifth 

element of § 499. Even so, the military judge’s judicial notice of COMDTINST 

M5512.1A and 18 U.S.C. § 499 as well as Appellant’s own admissions to the staff of the 

Bier Garden—i.e., that he was engaging in an illegal act by leaving his military 

identification card, provided overwhelming evidence of the fifth element of § 499. A.E. 

274; A.E. 291; R. VI at 45–46.   

Thus, based on the test enumerated in Payne, Appellant did not suffer material 

prejudice as a result of the military judge’s omission of the fourth and fifth element of § 

499 from his findings instructions to the members.  

IV. 

THE PROOF THAT APPELLANT VIOLATED 

18 U.S.C. § 499 WAS FACTUALLY AND 

LEGALLY SUFFICIENT. 
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A. Standard of review. 

 This Court has a statutory mandate to review de novo both the factual and legal 

sufficiency of the evidence. United States v. Rosario, 76 M.J. 114, 117 (C.A.A.F. 2017). 

The question of whether a military judge’s judicial notice of law was proper is a question 

of law that is reviewed de novo. United States v. Paul, 73 M.J. 274, 277 (C.A.A.F. 2014). 

B. The evidence is factually sufficient that Appellant let another person “have” his 

military identification card. 

In reviewing the factual sufficiency of evidence, courts look to “whether, after 

weighing the evidence in the record of trial, and making allowances for not having 

personally observed the witnesses, the members of the service court are themselves 

convinced of appellant’s guilt beyond a reasonable doubt.” Rosario, 76 M.J. at 117. 

Courts conducting a review of the evidence for factual sufficiency are permitted to draw 

“reasonable inferences from the evidence presented.” United States v. Oliver, 70 M.J. 64, 

67 (C.A.A.F. 2011) (citing United States v. McCray, 1 C.M.R. 1, 3 (C.M.A. 1951)). 

1. Appellant’s purpose in allowing another person to “have” his military 

identification card did not serve a government purpose.  

 

While Appellant is correct in recognizing that “military members frequently hand 

their ID cards to other people for various lawful purposes: passing through security and 

verifying their identity or military status in their personal business,” Appellant neglects to 

recognize that such circumstances can be easily distinguished from the one at hand based 

on the purpose they serve. Brief of Appellant at 28. For instance, where a military 

member provides their identification card to a guard at a gate or a security checkpoint, the 

member surrenders custody of their card, but not possession, and remains in the presence 

of the card until the card is returned to the member after a brief period of time. Similarly, 

the individual with whom they are providing custody of their military identification card 
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is acting as an agent of the federal government in accordance with a government purpose. 

Here, JW was not a government agent, nor did Appellant have to relinquish his custody 

of his military identification card as part of a government security protocol. R. VI at 45–

46, 93. Therefore, as much as Appellant seeks to establish that his act should be 

considered a valid use of his military identification card, he fails to do so. Providing his 

military identification card to bartenders at local beer gardens in order to gain their trust 

and overcome their objections to his desire to escort an intoxicated female patron home is 

simply not a sanctioned use of a military identification card, nor does it serve a 

government purpose. Id. 

 Appellant’s conduct also went beyond those instances where it is permissible for a 

military member to provide their military identification card to a person outside of the 

federal government—i.e., a commercial transaction to prove their age or name; to receive 

a military discount from a commercial retailer; or to obtain medical care. In such 

instances, the military member is in the presence of the other person while they view the 

military identification card, the military member transfers custody and not possession of 

their card to the other person, and the time in which the other person has custody of the 

identification card is limited to seconds. In contrast, here, Appellant provided his military 

identification card to JW for approximately an hour and a half so he could leave the Bier 

Garden with MC. R. VI at 46, 79, 93. More importantly, Appellant left the Bier Garden 

and had no ability to observe JW’s possession of his military identification card. R. VI at 

48, 79. 
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2. 18 U.S.C. § 499 does not require proof of a permanent transfer of possession 

in order for a person to “have.”  

 

Appellant’s reading of the language within § 499 of “to have” to require a 

permanent transfer of possession is at odds with the plain meaning of the word “have” as 

well as the plain meaning of the terms found in § 499. By placing a requirement of 

permanency on the transfer of possession of a military identification card, Appellant 

seeks to drastically narrow the scope of § 499 while also increasing the burden of proof 

upon the government. Brief of Appellant at 28.  

First, by reading “to have” to require a permanent change of possession, 

Appellant would require the government to show that an accused intended for the 

recipient of their military identification card to have permanent possession of the card, 

while conversely making § 499 inapplicable to those instances in which an accused 

provided only temporary possession of their military identification card to another 

person. Such an interpretation defies logic and goes against the plain meaning of the 

word “have” as well as the concept of possession in other criminal statutes. The word 

“have” is synonymous with to possess; own; hold for use; to hold, to get, receive, or take. 

Dictionary.com http://www.dictionary.com/browse/have?s=t (last visited 13 Mar 2018). 

In other words, the language of § 499 would encompass a situation where an accused 

gave his identification card to another person permanently, but use of the word “have” 

does not limit the applicability of the statute to that situation alone. If Appellant’s 

interpretation of the meaning of “to have” is extended to its logical limit, a military 

member could give his military identification card to any person, including a nefarious 

actor, as long as he intended to retrieve the military identification card, and in fact 

eventually does so, and still not be in violation of  § 499. For example, under Appellant’s 
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argument, a military member who provided his or her military identification card to a 

civilian to enable that person to access a military facility in order to steal property, and 

who then had the identification card returned once the theft was complete, would not 

violate the statute. Similarly, if Appellant’s interpretation of “to have” is applied to other 

instances of criminal possession, a person in receipt of narcotics would not be considered 

to be in possession of narcotics unless the person providing the narcotics intended the 

recipient to have permanent possession. Such an interpretation is unprecedented, 

illogical, and unworkable.  

3. The United States proved beyond a reasonable doubt that Appellant allowed 

another person to “have” his military identification card. 

  

The testimony of the staff members of the Bier Garden establish that Appellant 

provided his military identification card to JW prior to departing the Bier Garden and 

returning approximately one and half hours later. JW and other staff members testified 

that in response to her refusal to allow MC leave with Appellant due to her intoxication, 

Appellant offered his military identification and stated that “he could get in a lot of shit” 

and that “[h]e’s not supposed to give it to anyone.” R. VI at 45–46, 154; P.E. 2. Appellant 

informed JW and other staff members that he would leave his military identification card 

with her as “collateral” and “give [MC] a ride home” before coming back to get his ID. 

R. VI at 46, 93, 154. After JW initially refused to accept Appellant’s military 

identification card, JW and other staff members stated that they were trusting Appellant 

to get MC home, resulting in Appellant leaving his military identification card with JW 

and subsequently departing the Bier Garden with MC. R. VI at 46, 155. Appellant 

returned to the Bier Garden approximately an hour and a half later  in order retrieve his 

military identification. Id. Thus, the testimony of JW and other staff members at the Bier 
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Garden establishes, beyond a reasonable doubt, that Appellant let JW have his military 

identification card for approximately one and a half hours on the night of August 14–15, 

2012. 

C. The evidence is factually sufficient that Appellant’s act was service discrediting. 

 Appellant was charged under Specification 3, Charge III with “willfully 

allow[ing] another person, [JW], to have [Appellant’s] military identification card, which 

was issued by or under the authority of the United States constitute[d] a pass or permit 

issued for [Appellant’s] use alone, in violation of 18 U.S.C. [§ 499], which conduct was a 

nature to bring discredit upon the armed forces.” Charge Sheet. The United States proved 

beyond a reasonable doubt that Appellant violated all five elements of 18 U.S.C. § 499.8 

In violating a federal statute, Appellant’s conduct was per se service discrediting. 

Appellant’s violation of § 499 not only involved his military identification card that 

contained his photo, rank, and status as a member of the Coast Guard, but in violating § 

499, Appellant repeatedly and falsely informed the staff and patrons of the Bier Garden 

that he was in the Coast Guard and that he worked with MC’s husband who was also in 

the Coast Guard. R. VI at 43, 45–46, 90, 93, 154. Further, Appellant bluntly informed the 

staff and patrons of the Bier Garden that he was committing an illegal act as a member of 

the Coast Guard when he stated that “he could get in a lot of shit for giving [them] his 

ID” and that “it was illegal and it’s only for him.” R. VI at 45–46. To argue that it was 

not service discrediting for Appellant to violate a federal statute in the presence of 

civilians who are aware of the accused’s status as a member of the armed forces as well 

                                                           
8 On Appeal, Appellant only challenges the factual and legal sufficiency of the “to have” portion of the 

second element of 18 U.S.C. § 499, which the United States has established was proven beyond a 

reasonable doubt. See supra, Section IV.C. 
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as the illegality of his conduct is groundless and inconsistent with the meaning of service 

discrediting conduct. 

D. The military judge’s judicial notice of law was proper and the record of trial was 

factually sufficient to show that Appellant’s military identification card was a 

pass or permit under 18 U.S.C. § 499.  

 The military judge took proper judicial notice of law that Appellant’s military 

identification card constituted a pass or permit under 18 U.S.C. § 499. In accordance with 

M.R.E. 202, a military judge may take judicial notice of domestic law. Here, the question 

of whether a military identification card constituted a pass or permit under § 499 was a 

question of law answered by domestic law. In addition to 18 U.S.C. § 499, the military 

judge also took judicial notice of COMDTINST M5512.1A, a service policy in place at 

the time of Appellant’s trial. A.E. 274; A.E. 291. Section 1.7 of COMDTINST 

M5512.1A established that a military identification card was a pass or permit under 18 

U.S.C. § 499. A.E. 274; A.E. 291. Therefore, the military judge was permitted to take 

judicial notice of law under M.R.E 202 that Appellant’s military identification card 

constituted a pass or permit under § 499. R. IX at 5. Furthermore, as the military judge 

took such judicial notice of law at trial, Appellant’s due process rights were not infringed 

as he had the “right to confront or challenge” the military judge’s judicial notice of law. 

Cf. Paul, 73 M.J. at 279.  In fact, Appellant’s defense counsel took this opportunity and 

objected to the military judge’s judicial notice of law. R. X at 23–25. Thus, the record is 

clear that Appellant’s due process rights were not infringed by the military judge’s 

decision to take judicial notice of § 499 and COMDTINST M5512.1A. The record is 

factually sufficient to support a finding beyond a reasonable doubt that Appellant’s 

military identification card constituted a pass or permit under § 499.  
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V. 

SPECIFICATIONS 1 AND 2, CHARGE III 

WERE FACTUALLY SUFFICIENT. 

A. Standard of review.   

 This Court has a statutory mandate to review de novo both the factual and legal 

sufficiency of the evidence. United States v. Rosario, 76 M.J. 114, 117 (C.A.A.F. 2017). 

B. Argument.  

 

In reviewing the factual sufficiency of evidence, courts look to “whether, after 

weighing the evidence in the record of trial, and making allowances for not having 

personally observed the witnesses, the members of the service court are themselves 

convinced of appellant’s guilt beyond a reasonable doubt.” Rosario, 76 M.J. at 117. 

Courts conducting a review of the evidence for factual sufficiency are permitted to draw 

“reasonable inferences from the evidence presented.” United States v. Oliver, 70 M.J. 64, 

67 (C.A.A.F. 2011) (citing United States v. McCray, 1 C.M.R. 1, 3 (C.M.A. 1951)). 

1. There was factually sufficient evidence of the act charged. 
 

The first element of specifications 1 and 2, Charge III was that Appellant 

wrongfully did a certain act—i.e., falsely stating in sum and substance to Detectives TC 

and MH that he only remembered placing his penis in MC’s mouth before passing out. 

Despite Appellant’s assertion, the true focus of this element is Appellant’s statement that 

he did not remember any of the events on the night of August 14, 2012 other than placing 

his penis in MC’s mouth before passing out. Brief of Appellant at 30. Therefore proof of 

this element turns on whether there was evidence presented that Appellant did in fact 

remember additional events from the night of August 14, 2012, not whether he in fact 

placed his penis in MC’s mouth and passed out.  
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The government provided sufficient evidence at trial to prove beyond a 

reasonable doubt that Appellant not only made this statement to Detectives TC and MH, 

but he did so with knowledge that it was false. First, in his August 15, 2012 interview 

with Detective TC, Appellant stated he did not remember being at the Bier Garden, 

meeting MC, or returning to his hotel with MC and that his only other memory was being 

awake and MC climbing on top of him and preforming oral sex on him before he passed 

out. P.E. 20. In his August 22, 2012 interview with Detective MH, Appellant stated that 

he did not remember being at the Bier Garden, meeting MC, or leaving the Bier Garden 

with MC. Instead Appellant stated that all he remembered was MC’s performing oral sex 

on him before he passed out. P.E. 21. Second, in both his written and oral statement to 

CGIS on September 20, 2012, Appellant stated that he remembered the events from the 

night of August 14–15, 2012 beyond simply placing his penis in MC’s mouth before 

passing out. In particular, Appellant stated that he remembered returning to the Bier 

Garden, meeting MC there, talking to the staff members of the Bier Garden, leaving the 

bar with MC for his hotel, digitally penetrating MC after she performed oral sex on him, 

and that he took MC from the bar in order to hook up the next day when she wasn’t as 

intoxicated. R. IX at 181–84, 186; P.E. 23.9 There is no greater proof that Appellant’s 

statements to Detectives TC and MH were false, than his own admission of such falsity. 

R. IX at 181–84, 186; P.E. 23.  

As such, the government proved beyond a reasonable doubt that “[A]ppellant, did 

in fact, have such a clear memory of the act or details of the event at issue that he was 

                                                           
9 Appellant also contradicted his statements to Detectives TC and MH when he informed EM2 BS that he 

had sex with MC and that he had met MC at the Bier Garden and brought her back to his hotel room. R. VII 

at 36–37, 46. 
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obligated to provide that information when asked about it during an official 

interrogation.” Brief of Appellant at 31. 

2. There was factually sufficient evidence of Appellant’s intent to impede the 

due administration of justice. 
 

The third element of specifications 1 and 2, Charge III was that Appellant 

committed the wrongful act with the intent to influence, impede or otherwise obstruct the 

due administration of justice. The government provided sufficient evidence at trial to 

prove beyond a reasonable doubt that Appellant gave false statements to Detectives TC 

and MH that all he remembered was placing his penis in MC’s mouth before passing out 

for the purpose of impeding the due administration of justice—i.e., the investigation by 

the Portsmouth Police Department. In particular, the government provided Appellant’s 

own statements to CGIS regarding his knowledge of the falsity of his statements and his 

purpose of deceiving Detectives TC and MH about his interaction with MC on the night 

of August 14, 2012. R. IX at 181–184, 186; P.E. 23. Although Appellant limits his 

recitation of the record to support the proposition that Appellant’s statements to CGIS 

and the testimony of S/A FT merely show that he left out the fact that he digitally 

penetrated MC because he was “scared, embarrassed and it [was] very hard for [him] to 

talk about sexual things with women,” the entirety of Appellant’s statement and the 

testimony of S/A FT both indicate otherwise. Brief of Appellant at 31. Specifically, both 

Appellant’s statement and the testimony of S/A FT show that Appellant’s purpose in 

failing to disclose his memory of his interactions with MC on the night of August 14, 

2012 was not simply because he was “embarrassed” to talk about them with Detectives 

TC and MH, but because he knew that discussing the “sexual things” he did with MC 

would look bad since MC was “a lot drunker than [he] was, and [he] knew it would look 
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bad that [he] did this with a girl who was that intoxicated.” R. IX at 186–87; Brief of 

Appellant at 31.10   

Furthermore, Appellant’s emphasis on his willingness to speak with Detectives 

TC and MH and cooperation with their investigation is misplaced. Brief of Appellant at 

32. Specifications 1 and 2, Charge III are not intended to address Appellant’s conduct as 

a whole, but only his specific acts of obstructive conduct. One who knowingly makes a 

false statement during a police interview in an attempt to avoid potential wrongdoing is 

acting with an intent to impede an investigation regardless of their voluntariness in 

attending that same interview. 

Therefore, the evidence proved beyond a reasonable doubt that Appellant made 

false statements to Detectives TC and MH with the intent of impeding the due 

administration of justice. 

3. There was factually sufficient evidence that Appellant’s act was service 

discrediting. 
 

The fourth element of specifications 1 and 2, Charge III was that Appellant’s 

conduct was of a nature to bring discredit upon the armed forces. Service discrediting 

conduct is defined as “conduct which has a tendency to bring the service into disrepute or 

which tends to lower it in public esteem.” Paragraph 60.b.c.3, MCM, pt. IV. This court 

has held proof that a member was in uniform is not required in order for their conduct to 

bring discredit upon the armed forces as long as their status as a Coast Guard member is 

known. United States v. Blair, 67 M.J. 566, 569 (C.G.Ct.Crim.App. 2008). Further, this 

court has declined to require the public be aware of a member’s service discrediting 

                                                           
10 Appellant did not display these same reservations when he freely told EM2 BS that he had sex with MC 

and had met her at the Bier Garden and brought her back to his hotel room. R. VII at 36–37, 46. 
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conduct while it was occurring in order for the member’s conduct to be deemed service 

discrediting under Article 134, UCMJ. United States v. Nygren, 53 M.J. 716, 717–18 

(C.G.Ct.Crim.App. 2000). 

The government provided sufficient evidence at trial to prove beyond a 

reasonable doubt that Appellant’s conduct was of a nature to bring discredit upon the 

armed forces. First, Appellant’s status as member of the Coast Guard was known to both 

Detective TC and Detective MH at the time Appellant made each respective false 

statement to them—with Appellant being in uniform during the course of his interview 

with Detective MH. P.E. 20; P.E. 21; Blair, 67 M.J. at 569. Second, despite the testimony 

of Detectives TC and MH that Appellant was cooperative, the government was not 

required to show that Detectives TC and MH were aware that Appellant’s statements 

were false and made with the intent of impeding their investigation in order for 

Appellant’s conduct to be service discrediting. Nygren, 53 M.J. at 716–17; Brief of 

Appellant at 33. Lastly, Appellant’s conduct had a clear tendency to lower the public 

esteem for the Coast Guard because it went beyond merely “leaving out details in a 

voluntary interview about an embarrassing sexual encounter,” but by Appellant’s own 

admission, was a purposeful attempt to cover up a situation that Appellant recognized 

would look bad due to MC’s level of intoxication and thereby avoid the consequences of 

a continued investigation. Brief of Appellant at 33; R. IX at 186.  

Therefore, the evidence presented at trial was sufficient to support a finding 

beyond a reasonable doubt that Appellant’s conduct was of a nature to bring discredit 

upon the armed forces. 
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VI. 

SPECIFICATIONS 1 AND 2, CHARGE III ARE 

LEGALLY SUFFICIENT BECAUSE 

APPELLANT HAD FAIR NOTICE OF 

CRIMINALITY AND THE GOVERNMENT 

PROVED THAT APPELLANT OBSTRUCTED 

JUSTICE THROUGH HIS ACT. 

A. Standard of review.   

 Appellant complains that he lacked due process notice that his acts obstructing 

justice were criminal. He also alleges that even if he had notice, the specifications should 

still be set aside because the government’s proof was legally insufficient. The test for 

constitutional notice that conduct is subject to criminal sanction is one of law. United 

States v. Warner, 73 M.J. 1, 3 (C.A.A.F. 2013). Questions of legal sufficiency are 

reviewed de novo. United States v. Gutierrez, 73 M.J. 172, 175 (C.A.A.F. 2014). The test 

for legal sufficiency of the evidence is “whether, after viewing the evidence in the light 

most favorable to the prosecution, any rational trier of fact could have found the essential 

elements of the crime beyond a reasonable doubt.” Gutierrez, 73 M.J. at 175.   

B. Appellant had fair notice that lying to Detectives TC and MH while under 

investigation for a criminal offense was service-discrediting conduct. 

 As a matter of due process, an accused service member must have ‘fair notice that 

his conduct [is] punishable” before he can be charged under Article 134 for a service-

discrediting offense. United States v. Bivins, 49 M.J. 328, 330 (C.A.A.F. 1998) (citing 

Parker v. Levy, 417 U.S. 733, 755 (1974)). C.A.A.F. has found such notice in the Manual 

for Courts-Martial (MCM), federal law, state law, military case law, military custom and 

usage, and military regulations. United States v. Vaughan, 58 M.J. 29, 31 (C.A.A.F. 

2003).  
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 In MCM Pt. IV, para. 96.b, the President defined the elements of obstructing 

justice: 

(1) That the accused wrongfully did a certain act; 

(2) That the accused did so in the case of a certain person 

against whom the accused had reason to believe there were 

or would be criminal proceedings pending;  

(3) The act was done with the intent to influence, 

impede, or otherwise obstruct the due administration of 

justice; and 

(4) That under the circumstances, the conduct of the 

accused was to the prejudice of good order and discipline in 

the armed forces or was of a nature to bring discredit upon 

the armed forces.  

 

The MCM goes on to provide a non-exclusive list of examples of obstructing justice: 
 

wrongfully influencing, intimidating, impeding, or injuring 

a witness, a person actin on charges under this chapter, an 

investigating officer under R.C.M. 406, or a party; and by 

means of bribery, intimidation, misrepresentation, or force 

or threat of force delaying or preventing communication of 

information relating to a violation of any criminal statute of 

the United States to a person authorized by a department, 

agency, or armed force of the United States to conduct or 

engage in investigations or prosecutions of such offenses; or 

endeavoring to do so.  

 

Id. at para. 96.c.  

 

Military case law has also clarified the parameters of this offense over the years. 

In United States v. Athey, 34 M.J. 44, 48 (C.M.A. 1992), the Court of Military Appeals 

established that the accused himself can be the certain person against whom he had 

reason to believe that there were or would be criminal proceedings pending, and that it is 

unnecessary for charges to be pending in order for there to be a conviction for obstruction 

of justice, as long as the accused believed there were or would be criminal proceedings 

pending. As explained in United States v. Arriaga, 49 M.J. 9, 12 (C.A.A.F. 1998), 

military courts have long rejected preemption arguments that would limit application of 
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obstructing justice under Article 134 to the narrower confines of the Federal statute for 

obstruction of justice. In United States v. Reeves, 61 M.J. 108, 111 (C.A.A.F. 2005), 

C.A.A.F. clarified that a variety of acts can be wrongful for the purposes of obstructing 

justice under Article 134 when accompanied by the requisite specific intent. For example, 

advising a witness to exercise certain constitutional rights and privileges could be 

wrongful if accompanied by a corrupt motive to influence, impede, or otherwise obstruct 

the due administration of justice. Id.  

 In this case, Appellant, who believed there were or would be criminal proceedings 

against himself, committed a certain act—i.e., lying to civilian police officers—with the 

intent to influence, impede, or otherwise obstruct the due administration of justice, and 

that conduct was service discrediting. Appellant now contends he lacked due process 

notice that he could be punished for this conduct. However, Appellant’s conduct falls 

squarely within the realm of behavior proscribed by the MCM, and the MCM and 

military case law provided him with the required notice of the criminality of his conduct.  

1. Military courts have held that actions with respect to civilian or foreign 

investigations can obstruct justice.  

 

 In several published and unpublished opinions, C.A.A.F. and service courts have 

found actions with respect to a civilian or foreign investigations to constitute obstruction 

of justice under Article 134. In United States v. Ashby, 68 M.J. 108, 117 (C.A.A.F. 2009), 

Ashby was convicted of conduct unbecoming an officer by obstructing justice, and 

C.A.A.F reviewed the legal sufficiency of the specification by analyzing first, the legal 

sufficiency of obstructing justice. Id. Ashby was the pilot of an aircraft that struck the 

cables of cable car system, killing 20 civilians in Italy. Id. at 115. After learning that he 

was under investigation by Italian authorities, the appellant hid a videotape of his flight in 
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his room until his co-accused was able to destroy it. C.A.A.F. reviewed whether it was 

error to find obstruction of justice where the criminal proceedings obstructed were 

foreign ones. Because neither Article 134 nor the MCM expressly prohibited charging an 

obstruction of a foreign investigation, the court looked to other sources of due-process 

notice that this conduct was proscribed. Id. at 117–8. Relying on a NATO Status of 

Forces agreement requiring cooperation in foreign investigations, notice elsewhere in the 

MCM that “acts of dishonesty and deceit are proscribed,” and common sense—which 

supported that an experienced officer would know his conduct was service discrediting— 

the court concluded that “we simply find nothing in the UCMJ or in the cases presented 

by Ashby that supports his contention that the conduct in this case cannot be sustained as 

conduct unbecoming an officer and a gentleman because the criminal investigation that 

was impeded was foreign rather than domestic or military.” Ashby, 68 M.J. at 119; see 

also United States v. Bailey, 28 M.J. 1004, 1005 (A.C.M.R. 1989) (upholding obstruction 

charge for lying to a Korean police officer about an auto accident).  

 Several service court opinions also provide notice that military members can be 

charged under Article 134 with obstructing civilian investigations. In United States v. 

Jenkins, 48 M.J. 594, 601–02 (A. Ct. Crim. App. 1998), the Army Court of Criminal 

Appeals upheld the accused’s conviction for obstructing justice by lying to a local 

civilian investigator. In United States v. Smith, 34 M.J. 319, 322 (C.M.A. 1992), the 

Court of Military Appeals upheld an obstruction of justice conviction under Article 134 

for attempting to get a witness to change her testimony in a state proceeding. See also 

United States v. Groomes, No. ACM 38360, 2014 WL 5511327, at *3 (A.F. Ct. Crim. 

App. Oct. 2, 2014) (lying to civilian authorities to cover up misconduct).  
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 While Jenkins, Smith, and Groomes discussed the nexus between the civilian 

investigation and potential military criminal action, those cases are distinguishable 

because they are charged as conduct to the prejudice of good order and discipline in the 

armed forces. Where, as here, the offense is charged as service-discrediting conduct, the 

proper inquiry is restricted to whether the appellant had notice that his conduct was 

service-discrediting. Ashby 68 M.J. at 119, is more like this case in that respect. Like in 

Ashby, this Court should find that Appellant had ample notice that misleading civilian 

detectives who were investigating allegations against him—i.e., by steering them away 

from incriminating witnesses and evidence by providing information he knew to be false, 

was service discrediting. Not only did Appellant make false statements to Detectives TC 

and MH for the purpose of impeding their investigation, but he did so while knowing that 

Detectives TC and MH were aware of his status as a Coast Guard member. R. IX at 184–

86. P.E. 20; P.E. 21. Other portions of the MCM proscribe dishonesty and deceit; military 

case law has upheld convictions for lying to both civilian and foreign authorities, and a 

reasonable service member should have known that once he decided to speak with 

authorities, intentionally deceiving them with the intent to impede the administration of 

justice would be service-discrediting.  

2. Appellant’s lies are not mere attempts at concealment; they are obstruction of 

justice because they frustrated the administration of justice.  

 In United States v. Finsel, 36 M.J. 441, 443 (C.M.A. 1993), the CMA stated that 

“merely committing a crime in such a way as to avoid detection does not automatically 

trigger liability for the additional charge of obstructing justice.” (finding accused’s act of 

staging a firefight to cover-up the loss of his service weapon did not constitute 

obstruction of justice). Appellant cites to United States v. Lennette, 41 M.J. 488, 490 
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(C.A.A.F. 1995), for the premise that there is “potential conceptual ambiguity” about 

whether an act was taken to avoid detection or in an effort to corrupt the due 

administration of the process of justice. (finding that accused’s act of destroying blank ID 

cards in his possession after arrest of his co-actor was completed for the purpose of 

impeding on-going criminal proceedings). However, lying to civilian police officers 

about an ongoing investigation does not fall into that category of ambiguity. The Army 

Court of Criminal Appeals thoroughly addressed this issue in Jenkins, 48 M.J. at 601–02. 

In that case, the accused, like Appellant, was convicted of making false verbal (unsworn) 

statements to a civilian police officer in an investigation in which he was a suspect. Id. 

Jenkins, like Appellant, then protested that his actions did not constitute obstruction of 

justice because they were meant merely to “forestall or impede discovery,” and that he 

did not have intent to impede the due administration of justice. The Court noted: 

[A]ppellant's counsel asserted that appellant had faced an 

unconscionable trilemma of remaining silent and appearing 

guilty, confessing to the allegations, or lying and risking 

obstruction of justice charges. It was a difficult choice, but 

the first two options were not unlawful. Appellant made an 

informed and deliberate choice of the unlawful option by 

affirmatively, overtly misleading the police. Appellant, 

having voluntarily agreed to being interviewed by the police, 

has no privilege to intentionally deceive them…. In addition 

to denying the allegations, appellant sought to detour the 

police investigation by giving alternative motives for [the 

victim] to have fabricated the allegations, i.e., she was upset 

with him for coming home late, or failing to cuddle with her 

after their consensual intercourse. One of the objectives of 

the obstruction of justice offense is to avoid the waste of 

time, energy, and expense of having the police running down 

false leads. We are convinced that appellant's affirmative 

falsehoods were intended to misdirect the police in their 

investigation and amount to obstruction of justice. 

 

Id.  
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 As in Jenkins, Appellant chose to speak with police after learning that he was 

under investigation. He provided affirmative falsehoods intended to misdirect the police 

in their investigations, steering them away from valuable evidence and witnesses. P.E. 

20; P.E. 21. Under the text of the MCM and military case law such as Jenkins, Appellant 

had ample notice that theses misrepresentations could constitute a service-discrediting 

offense under Article 134.  

C. The government proved beyond a reasonable doubt that Appellant obstructed 

justice.  

 In testing for legal sufficiency, this Court must “draw every reasonable inference 

from the evidence of record in favor of the prosecution.” United States v. Winckelmann, 

70 M.J. 403, 406 (C.A.A.F. 2011). Under this standard, the government clearly proved 

each element of the offense of obstructing justice beyond a reasonable doubt.  

The government established what Appellant said to Detective TC and Detective 

MH—i.e., that he only remembered placing his penis in MC’s mouth and MC performing 

oral sex before he passed out—through the detectives’ statements and the recordings of 

each interview. R. IX at 32–33, 48; P.E. 20; P.E. 21. The testimony of the detectives and 

interview recordings also established Appellant’s knowledge that he was part of an on-

going investigation. Specifically, that Appellant was interviewed regarding MC’s 

presence in his hotel room on the night of August 14–15, 2012. P.E. 20; P.E. 21. 

Additionally, the interview recordings and testimony of Detective TC shows that 

Appellant was informed by both Detectives TC and MH of the severity of the situation, 

the need for him to be as truthful as possible, and that his cellphone would be the subject 

of a search warrant. P.E. 20; P.E. 21; R. IX at 65, 68–69; R. IX at 115–16, 118. As such, 
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Appellant had reason to believe that there would be military or civilian criminal 

proceedings pending.  

 The evidence also showed that Appellant made these statements with knowledge 

that they were false for the purpose of impeding the Portsmouth police department’s 

investigation. In particular, in contradiction to his statements to Detectives TC and MH, 

Appellant informed EM2 BS that he had had sex with MC and that he had met MC at the 

Bier Garden and brought her back to his hotel room. R. VII at 36–37, 46. Further, after 

being confronted by CGIS S/A FT, Appellant went through a different version of events 

than what he told Detectives TC and MH and stated that he remembered seeing MC in 

the Bier Garden and talking to the bartenders; leaving the bar with MC for his hotel; 

digitally penetrating MC after she performed oral sex on him; and that he took MC from 

the bar in order to hook up.  R. IX at 181–84, 186. Appellant informed S/A FT that he 

lied to Detectives TC and MH because “he was scared” and “[MC] was a lot drunker than 

[he] was, and [he] knew it would look bad that [he] did this with a girl who was that 

intoxicated.” R. IX at 186–87. 

 In making these false statements, Appellant not only impeded the investigation of 

Detectives TC and MH, but brought discredit upon the armed forces. Specifically, 

Appellant’s false statements to Detectives TC and MH had the effect of steering the 

investigation by civilian authorities away from key leads and evidence while also 

hindering the ability of the detectives to corroborate witness testimony. Additionally, 

when Appellant made these statements, both Detective TC and MH were aware of 

Appellant’s status as a Coast Guard member—with Appellant being in uniform during 

the course of his interview with Detective MH. P.E. 20; P.E. 21.  
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Therefore, because Appellant, who had due-process notice of the criminality of 

his conduct, was convicted by legally sufficient evidence, he is entitled to no relief.   

VII. 

SPECIFICATIONS 1 AND 2, CHARGE III 

ALLEGING OBSTRUCTION OF JUSTICE 

ARE NOT MULTIPLICIOUS. 

A. Standard of review.   

Multiplicity claims are reviewed de novo. United States v. Forrester, 76 M.J. 479, 

484 (C.A.A.F. 2017). 

B. The two specifications under Article 134 are not multiplicious because each is 

aimed at a separate act; which is the unit of prosecution for this offense.  

 

The two specifications under Article 134 for obstructing justice allege that on 

August 15, 2012, Appellant told one Portsmouth, Virginia police detective that the first 

time he met MC was when he found her naked in the hotel. P.E. 20; Charge Sheet. A 

different police officer from the same department re-interviewed Appellant a week later, 

on August 22, 2012, and Appellant again stated that the first time he met MC was when 

he found her naked in the hotel. P.E. 21; Charge Sheet. Appellant claims for the first time 

on appeal that these two specifications are multiplicious and requests the remedy of 

merger.  

Multiplicity is a narrow doctrine that is only found in specific sets of 

circumstances. The concept of multiplicity is grounded in the Double Jeopardy Clause of 

the Fifth Amendment, which prohibits multiple punishments for the same offense. U.S. 

Const. amend. V; Forrester, 76 M.J. at 485. Offenses are multiplicious when one is a 

lesser-included offense of another under the elements test, as in United States v. Elesperu, 

73 M.J. 326, 328 (C.A.A.F. 2014), or when charges for multiple violations of the same 
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statute are predicated on the same criminal conduct, as was the allegation in Forrester, 76 

M.J. at 485. Since Appellant was convicted of two specifications under Article 134, this 

case is analyzed under Forrester.  

To resolve the “species” of multiplicity in Forrester, C.A.A.F. looked to the 

“allowable unit of prosecution,” which is the actus reus of the defendant. Id. (citing 

United States v. Planck, 493 F.3d 501, 503 (5th Cir. 2008)). Since Forrester concerned a 

child pornography case charged under Article 134, the Court looked to the Manual for 

Courts-Martial (MCM) as persuasive authority to determine the allowable unit of 

prosecution. Id. at 486. As the case at hand is also an Article 134 case, the allowable unit 

of prosecution may be found in the MCM. For Obstructing Justice, the President, in 

paragraph 96 of MCM, pt. IV, defines the actus reus in the elements of the offense with 

the first element being “that the accused wrongfully did a certain act.” MCM, pt. IV, 

para. 96.b(1) (emphasis added). Here, Appellant did a certain act on August 15, 2012 and 

then did another discrete act on August 22, 2012. It does not matter that on each separate 

occasion he made a similar misrepresentation, it only matters that he did two separate 

acts, each with the requisite belief and intent.   

Appellant cites United States v. Rushing, 11 M.J. 95, 98 (C.M.A. 1981) for the 

premise that whether “acts were so united in time, circumstance, and impulse in regard to 

a single subject” is part of the test for multiplicity. Brief of Appellant at 41. However, 

this is no longer part of the test for multiplicity: Rushing was decided over thirty-five 

years ago, long before C.A.A.F. began to parse out the concepts of unreasonable 

multiplication of charges and multiplicity in United States v. Quiroz, 55 M.J. 334, 337 

(C.A.A.F. 2001) (holding that multiplicity and unreasonable multiplication of charges are 
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distinct concepts), and the 2012 decision in United States v. Campbell, 71 M.J. 19, 23 

(C.A.A.F. 2012) (stating that “we now explicitly hold that there is only one form of 

multiplicity, that which is aimed at the protection against double jeopardy as determined 

using the Blockburger/Teters analysis.”). The text of Rushing makes that clear: the actual 

assignment of error was that “the trial judge erred in denying a defense motion to treat as 

a single offense [two specifications].” Rushing, 11 M.J. at 98. Under current case law, 

Appellant’s claim would be one of unreasonable multiplication of charges not 

multiplicity.  

Appellant also cites two cases in which C.A.A.F. considered multiplicity in 

findings of obstruction of justice: United States v. Guerrero, 28 M.J. 223, 227 (C.M.A. 

1989), and United States v. Barner, 56 M.J. 131, 137–38 (C.A.A.F. 2001). Brief of 

Appellant at 41. Guerrero is distinguishable from this case because in Guerrero, 

C.A.A.F. held that the number of witnesses embraced in a single request for false 

testimony was not the appropriate unit of prosecution for obstructing justice. Guerrero, 

28 M.J. at 228. In that case, Guerrero made a single request to a group of people who had 

all witnessed his crimes that they lie to the authorities about what they had seen. Id. He 

therefore committed a single act. Appellant, on the other hand, committed two acts by 

misleading two separate people on two separate occasions a week apart. Appellant’s case 

is more like Barner, where the appellant’s statements to two individuals were found to be 

“distinctively different statements designed to thwart the administration of justice in 

distinctively different ways.” Barner, 56 M.J. at 138. When read with the unit-of-

prosecution doctrine explained in Forrester, Barner supports the premise that each 

justice-obstructing act may be prosecuted separately, because the unit of prosecution for 
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obstructing justice is recognized as an act. Appellant committed two separate acts, as 

described in specifications 1 and 2, Charge III. As such, these specifications are not 

multiplicious and Appellant is entitled to no relief.  

VIII. 

THE MILITARY JUDGE CORRECTLY 

RULED THAT SPECIFICATIONS 1 AND 2, 

CHARGE III ALLEGING OBSTRUCTION OF 

JUSTICE WERE NOT AN UNREASONABLE 

MULTIPLICATION OF CHARGES. 

A. Standard of review.   

A military judge’s decision to deny relief for unreasonable multiplication of 

charges is reviewed for abuse of discretion. United States v. Campbell, 71 M.J. 19, 21 

(C.A.A.F. 2011). “An abuse of discretion occurs when the trial court’s findings of fact 

are clearly erroneous or if the court’s decision is influenced by an erroneous view of the 

law.” United States v. Lubich, 72 M.J. 170, 173 (C.A.A.F. 2013) (discussing decision on 

admissibility of evidence). The abuse of discretion standard of review recognizes that a 

military judge had a range of choices and will not be reversed so long as the decision 

remains within that range. Id. 

B. The military judge properly denied relief for unreasonable multiplication of 

charges.  

At trial, defense filed a motion to dismiss as an unreasonable multiplication of 

charges either the sole specification under Charge I (false official statement), or one of 

the following: Specification 1, Charge III (obstructing justice) or specification 2, Charge 

III (obstructing justice). A.E. V. Charge I and its specification alleged that on September 

20, 2012, Appellant falsely claimed to a CGIS agent that he first met MC when he found 

her naked on a hotel floor. Charge III, Specification 2 alleged that Appellant made the 
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substantively same false statement as reflected in Charge I and its specification, but 

approximately a month earlier on August 15, 2012 and to a Portsmouth, Virginia police 

detective, not a CGIS agent. Finally, Charge III, Specification 3 alleged that on August 

22, 2012, Appellant made the same false statement to a different Portsmouth, Virginia 

police detective. A.E. 59. Appellant now requests only the relief of merger of 

specification 1 and 2, Charge III. Brief of Appellant at 45.  

At trial, the military judge denied defense’s motion to dismiss. A.E. 59. In 

denying the motion, the military judge correctly applied the test set out in United States v. 

Quiroz, 55 M.J. 334, 338 (C.A.A.F. 2001) (“Did the accused object at trial that there was 

an unreasonable multiplication of charges?; Is each charge and specification aimed at 

distinctly separate criminal acts?; Does the number of charges and specifications 

misrepresent or exaggerate the accused’s criminality?; Does the number of charges and 

specifications unfairly increase the accused’s punitive exposure?; and Is there any 

evidence of prosecutorial overreaching or abuse in the drafting of the charges?”). The 

military judge properly found each charge and specification to be aimed at a distinctly 

separate criminal act, that they did not exaggerate or misrepresent the accused’s 

criminality, that Appellant’s punitive exposure was not unfairly increased (given the 

protections of Article 63, UCMJ), and that there was no prosecutorial overreach. Id.  

The military judge’s findings of fact that the voluntary statements were made to 

three different officials on three different occasions, several days apart, were not clearly 

erroneous; these were based on well-documented testimony of the officers in a CGIS 

memorandum of activity, as well as the testimony of the two Portsmouth police officers. 

A.E. V, Encl. (1)–(3). The military judge correctly applied the applicable law in Quiroz 
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to the facts. Appellant now cites United States v. Esposito, 57 M.J. 608, 611 (C.G.Ct. 

Crim. App. 2002) for the premise that charging an accused for false official statements 

under Article 107 and then also for obstructing justice under Article 134 for a “single 

utterance” is an unreasonable multiplication of charges. However, Esposito, differs 

significantly from Appellant’s case. Here, Appellant did not make a single utterance that 

was then unreasonably multiplied into two charges. Rather, he lied to two different police 

officers on two different occasions, several days apart.  

Because the military judge did not abuse his discretion in finding that 

specifications 1 and 2, Charge III did not constitute an unreasonable multiplication of 

charges, Appellant is entitled to no relief.  

PRAYER FOR RELIEF 

 

WHEREFORE, the United States prays that this honorable Court affirm the 

findings and sentence.  
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OPINION OF THE COURT

TELLER, Judge:

*1  Consistent with his pleas, the appellant
was convicted at a general court-martial of
conspiracy to malinger; aggravated assault
with a weapon likely to produce death or
grievous bodily harm; child endangerment
by culpable negligence; and obstructing

justice, in violation of Articles 81, 128, and
134, UCMJ, 10 U.S.C. §§ 881, 928, 934.
A panel of officer members sentenced him
to a bad-conduct discharge, confinement
for 6 months, and reduction to E–4. The
convening authority approved the sentence
as adjudged.

The appellant contends his pleas of guilty to
child endangerment and obstructing justice
are improvident. Additionally, pursuant to
United States v. Grostefon, 12 M.J. 431
(C.M.A.1982), the appellant alleges (1) he
received ineffective assistance of counsel
when trial defense counsel failed to inform
him that he was pleading guilty to a charge
(or charges) that would result in a conviction
for a crime of domestic violence; (2) the
military judge abused her discretion in
accepting the appellant's guilty plea without
inquiring whether the appellant understood
he was pleading guilty to a charge that
would be reported as a crime of domestic
violence; and (3) his sentence to a bad-
conduct discharge was overly harsh in light
of his co-conspirator's sentence.

Background
On 13 September 2013, the appellant and his
wife, then-Staff Sergeant (SSgt) JG, devised
a plan to shoot the appellant in the leg
to avoid the appellant's impending physical
fitness assessment and blame the incident
on an intruder. The appellant feared the
assessment would result in his second failure
and administrative sanctions. At the time,
the appellant lived in an off-base home
in Bossier City, Louisiana, with his wife,
four-year-old daughter, and eight-month-
old son. Although the appellant and SSgt
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JG followed the plan up to the point where
she pointed a weapon at him, in the end, the
appellant could not go through with it.

SSgt JG, facing a deployment she wanted to
avoid, then suggested the appellant shoot her
in the leg so she would not have to deploy.
The appellant agreed, and they carried out
their plan. The shooting took place in the
living room of the home, approximately
three feet from the wall separating the
appellant from the bedroom where his
children were sleeping.

As part of their revised plan, the couple
agreed to tell police that someone had
broken into their home and shot SSgt JG.
After shooting his wife, the appellant called
911 and reported that an unknown male had
entered their home and shot her. He then
called his first sergeant and told him the same
story and asked the first sergeant to come
to his residence. When civilian police officers
and detectives responded to the 911 call, the
couple again relayed the false story about an
intruder.

After rights advisement at the civilian police
station, the appellant initially told a civilian
detective the same false story about an
intruder. When investigators asked to swab
his hands for gunpowder, the appellant
asserted his right to counsel and refused
to answer further questions. Meanwhile,
when confronted with the inconsistent
physical evidence while at the hospital, SSgt
JG admitted she and the appellant had
fabricated the intruder story.

*2  After SSgt JG called her husband
and told him to “tell them everything,”
the appellant waived his rights and told
a second civilian detective the truth about
the incident. Military investigators from
the Security Forces Squadron then arrived
and interviewed the appellant under rights
advisement. The appellant again confessed
about the plan he and his wife entered into
and his role in injuring her.

Providency of the Plea to Article
134, UCMJ, Specifications

The appellant contends his guilty plea to
two specifications of child endangerment
and one specification of obstructing justice
charged under Article 134, UCMJ, are
improvident because an insufficient factual
basis exists to sustain the convictions.
Specifically, he argues there were no facts
developed or evidence presented to show
that his conduct caused a reasonably direct
and palpable injury to good order and
discipline in the armed forces.

During a guilty plea inquiry, the military
judge is responsible for determining whether
there is an adequate basis in law and
fact to support the plea before accepting
it. United States v. Inabinette, 66 M.J.
320, 321–22 (C.A.A.F.2008). In order to
ensure a provident plea, the military judge
must “accurately inform [the accused] of
the nature of his offense and elicit from
him a factual basis to support his plea.”
United States v. Negron, 60 M.J. 136, 141
(C.A.A.F.2004); United States v. Whitaker,
72 M.J. 292, 293 (C.A.A.F.2013) (the
military judge may consider the facts
contained in the stipulation of fact along
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with the appellant's inquiry on the record).
Before accepting a guilty plea, the military
judge must conduct an inquiry to determine
whether there is factual basis for the plea,
the accused understands the plea and is
entering it voluntarily, and the accused
admits each element of the offense. United
States v. Mitchell, 66 M.J. 176, 177–78
(C.A.A.F.2008).

We review a military judge's acceptance of
a guilty plea for an abuse of discretion,
and questions of law arising from the plea
are reviewed de novo. Inabinette, 66 M.J.
at 322. We afford significant deference to
the military judge's determination that a
factual basis exists to support the plea. Id.
(citing United States v. Jordan, 57 M.J.
236, 238 (C.A.A.F.2002)); see also United
States v. Barton, 60 M.J. 62 (C.A.A.F.2004).
If, during the plea or at any time during
the court-martial, the accused presents
a matter inconsistent with the plea, the
military judge has an obligation to settle
the inconsistency, or if that is untenable,
to reject the plea. United States v. Hines,
73 M.J. 119, 124 (C.A.A.F.2014) (quoting
United States v. Goodman, 70 M.J. 396, 399
(C.A.A.F.2011)). “This court must find a
substantial conflict between the plea and the
accused's statements or other evidence in
order to set aside a guilty plea. The mere
possibility of a conflict is not sufficient.” Id.
(internal quotation marks omitted) (quoting
United States v. Watson, 71 M.J. 54, 58
(C.A.A.F.2012)). “The providence of a
plea is based not only on the accused's
understanding and recitation of the factual
history of the crime, but also on an
understanding of how the law relates to

those facts.” United States v. Medina, 66
M.J. 21, 26 (C.A.A.F.2008) (citing United
States v. Care, 18 C.M.A. 535, 538–39
(1969)).

The appellant was charged with two
specifications of child endangerment by
culpable negligence for discharging a loaded
firearm within a residence in which his
children were present; the specifications were
identical except for the identity of the child.
He was also charged with obstructing justice
by falsely telling a civilian detective that
an intruder had shot his wife. All three
specifications allege a violation under clause
1 of Article 134, UCMJ.

*3  As such, prior to acceptance of a guilty
plea, the military judge must elicit sufficient
facts, through inquiry or the stipulation of
fact, to establish the appellant's conduct
under the circumstances caused a reasonably
direct and obvious injury to good order
and discipline. Cf. United States v.
Cendejas, 62 M.J. 334, 340 (C.A.A.F.2006).
The act in question must be “directly
prejudicial to good order and discipline”
and not “prejudicial only in a remote or
indirect sense.” Manual for Courts–Martial,
United States, Part IV, ¶ 60.c.(2)(a) (2012
ed.). “Determining whether those factual
circumstances establish conduct that is or is
not prejudicial to good order and discipline
is a legal conclusion that remains within the
discretion of the military judge in guilty plea
cases.” United States v. Nance, 67 M.J. 362,
366 (C.A.A.F.2009).

1. Child endangerment specifications
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In the guilty plea inquiry for the child
endangerment specifications, the appellant
acknowledged that his conduct created the
risk his children could be seriously injured.
He also told the military judge his conduct
was prejudicial to good order and discipline
because it caused his active duty wife to be
absent from her military duty while meeting
with child protective services personnel who
were investigating the child endangerment
issue. We do not find a substantial basis in
law or fact for questioning the providence of
the appellant's plea.

The military judge correctly explained the
elements and definitions of the offenses,
including the applicable terminal element.
After acknowledging his understanding of
the elements and definitions, the appellant
admitted a reasonably direct and obvious
injury to good order and discipline occurred
when his wife did not perform her
military duties because she was involved
at certain times in the child protective
services investigation that began due to

his misconduct. 1  After considering the
entire inquiry, we find no substantial basis
to question his guilty plea to the child
endangerment specifications. See United
States v. Erickson, 61 M.J. 230, 232–
33 (C.A.A.F.2005) (conduct that affects a
military member's capability to perform
military duties has a direct and palpable
effect on good order and discipline).

2. Obstruction of justice specification
The appellant was also charged with
“wrongfully endeavor[ing] to impede an
investigation by making a false statement to

Bossier City ... Detective Kevin Jones, to wit,
‘my wife was shot by an intruder,’ or words
to that effect, which conduct was prejudicial
to good order and discipline in the armed
forces.” When the military judge asked the
appellant why he thought he was guilty of the
offense, the appellant stated:

On 14 September 2012, ... I made a
statement to Detective Kevin Jones which
was false and I knew that the statement
was false. I knew that when I called 911
to falsify the report of an intruder had
[sic] shot my wife. I figured there would
be an investigation into the shooting. The
reason I did this, was to disrupt the
investigation.

....

It is prejudicial to good order and
discipline in the armed forces because of
the extra investigation that took place in

order to find out the truth. 2

When the military judge followed up
on the “extra investigation” issue, the
appellant noted two Air Force security
forces investigators “came over to do
an investigation also” after the civilian
authorities began investigating the intruder
story. After the military judge expressed
doubts about how that created a direct and
obvious injury to good order and discipline,
the appellant consulted with trial defense
counsel. He then told the judge:

*4  [T]he lie I told was a perpetuating plan
for my wife to avoid deployment. I believe
if I would have told [civilian] Detective
Jones the truth, the military would have
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been less involved in investigating the
alleged malingering.

....

[If] I would have, you know, had already
told the truth to Detective Jones, and the
military would have, I believe, would have
been involved in less.

The military judge again followed up,
asking if the appellant believed the
civilian authorities may not have bothered
contacting the military if they had quickly
learned the appellant had shot his wife,
even if they also learned he did it so she
could avoid her military deployment. The
appellant indicated he did. The military
judge then found his plea to be provident.
The appellant now contends his guilty plea
is improvident because there were no facts
developed or evidence presented to show
that his lie to civilian detectives caused a
reasonably direct and palpable injury to
good order and discipline in the armed
forces.

The military judge found a factual basis
for the conclusion that the false statement
to Detective [Det.] Jones was directly
prejudicial to good order and discipline,
as indicated by her acceptance of the
guilty plea. The military judge elicited two
potential bases for that conclusion. First,
the appellant admitted that he made the
false statement with the intent of disrupting
the investigation, believing that the military
would be involved. Second, the appellant
asserted that the false statement created
extra work for military investigators. The
military judge, with good reason, expressed

grave doubts about this second theory of
liability. However, she never discussed the
first basis for liability with the accused, so the
record is unclear as to which basis she relied
upon in accepting the plea.

In order to establish a factual basis for
the appellant's guilty plea, the inquiry
and stipulation of fact must contain
circumstances elicited from the appellant
that objectively support a finding of guilt
as to each element of the offense. United
States v. Davenport, 9 M.J. 364, 367
(C.M.A.1980). If those underlying facts exist
in the record, “[f]ailure to explain each and
every element of the charged offense to the
accused in a clear and precise manner ...
is not reversible error.” United States v.
Fisher, 58 M.J. 300, 304 (C.A.A.F.2003)
(military judge's incorrect reference to falsity
by omission in a false swearing inquiry
did not invalidate a guilty plea when the
record demonstrated other elements of the
statement were knowingly false).

If one of the two potential bases contained
in the record objectively support the plea,
then the military judge did not abuse her
discretion in accepting the plea, even if she
did not explain why she accepted the plea
on the record. We find that the assertion
that the appellant's false statement created
more work for military investigators was so
implausible that it cannot form a legitimate
basis for accepting the plea. If, however,
lying to a civilian investigator with the intent
of disrupting the investigation constitutes a
direct injury to good order and discipline,
then the plea is still provident.
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Several courts have addressed whether lying
to investigators about one's own misconduct
constitutes an offense under Article 134,
UCMJ. In United States v. Arriaga, 49 M.J.
9, 12 (C.A.A.F.1998), the Court of Appeals
for the Armed Forces upheld a soldier's
guilty plea to obstruction of justice for lying
to Army Criminal Investigation Division
investigators about the location where he
had disposed of stolen property. The court
held that the scope of obstruction of justice
under Article 134, UCMJ, was broader
than the scope of the federal obstruction
of justice statute. Although the court did
not expressly rule on which clause of Article

134, UCMJ, was violated, 3  the facts in the
case centered around Arriaga's impact on the
military investigation into his misconduct.
In deciding Arriaga, the court cited to its
opinion in United States v. Jones, 20 M.J. 38,
40 (C.M.A.1985), where that court held that
willful destruction of evidence in a military
investigation was prejudicial to good order
and discipline because it “harms the orderly
administration of justice.”

*5  While courts have also upheld
obstruction of justice charges for
interference with a foreign investigation,
they have typically relied on the service
discrediting aspect of the conduct. See
United States v. Ashby, 68 M.J. 108, 118–19
(C.A.A.F.2009) (discussing obstruction of
justice in the context of Article 133, UCMJ,
10 U.S.C. § 933); United States v. Bailey, 28
M.J. 1004, 1006–07 (A.C.M.R.1989).

The Army Court of Criminal Appeals
addressed a fact pattern similar to the instant
case in United States v. Jenkins, 48 M.J.

594 (Army Ct.Crim.App.1998). Private First
Class Jenkins had engaged in sustained
abuse of his wife, including sexual assault.
After one such assault, Jenkins' wife reported
the abuse to his company commander, but
the subsequent investigation was handled by
Colorado Springs police. See Id. at 596. In
a verbal statement to a Colorado Springs
investigator, Jenkins denied assaulting his
wife and said the sex was consensual.
The court found that “[e]ven though
appellant was being interrogated by a
civilian police officer, the allegations were
first reported to military authorities and [the]
appellant must have known that at least a
possible disposition of the allegations would
occur within the administration of military
justice.” Id. at 601. See also United States
v. Smith, 34 M.J. 319, 324 (C.M.A.1992)
(the impact of charged misconduct “on
a later, but nonetheless probable, military
investigation” brings it within the intended
scope of Article 134, UCMJ, where military
authorities were already aware of the
underlying situation at the time of the alleged
obstruction activity), rev'd on other grounds,
39 M.J. 448 (CMA 1994).

In light of this, the question before us
in this case is whether the military judge
elicited sufficient facts during her inquiry,
combined with the stipulation of fact, to find
that the appellant's false statement to Det.
Jones harmed the orderly administration of
military justice in the same manner as if it
had been made to a military investigator. We
find that she did.

As in Jenkins, the military was aware of
the incident before the false statement was
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made to the civilian investigator because
the appellant told his first sergeant that
an intruder had shot his wife before
the questioning by detectives even began.
While Bossier City police took the lead
in the questioning, the appellant expected
there to be some military involvement,
and military investigators did, in fact, join
the investigation. His false statement to
Det. Jones was intended to allow him to
escape accountability from either civilian
or military authorities. Therefore, under
these circumstances, at the moment he lied,
the appellant caused a reasonably direct
and palpable injury to good order and
discipline in the armed forces. In this case,
the duration of the injury was curtailed by
the physical evidence and probable existence
of gunpowder residue on the appellant's
hands. But even a short-lived diversion of
accountability for misconduct constitutes
prejudice to good order and discipline.
Accordingly, we find no substantial basis to
question his guilty plea to the obstruction of
justice specification.

The dissent cites United States v. Medina,
66 M.J. 21, 26 (C.A.A.F 2008), but we find
that case distinguishable. In Medina, the
court held that as a matter of fair notice, an
accused had a right to know which clause
of Article 134, UCMJ, formed the basis for
the charge. Id. at 26–27. The court explicitly
noted “[i]t bears emphasis that this is a
question about the knowing and voluntary
nature of the plea and not the adequacy of
the factual basis supporting the plea.” Id.
at 27. The appellant in this case had no
doubt that the charge alleged a violation of
only clause 1 of Article 134, UCMJ, and

the military judge adequately explained that
basis in the inquiry. We find no basis on this
record to doubt the knowing and voluntary
nature of the appellant's plea.

Domestic Violence Conviction
*6  In a declaration submitted on appeal, the
appellant says he was served with paperwork
shortly after his trial that indicated at least
one of his convictions was a “Crime of
Domestic Violence and would be reported as
such.” He contends this was the first time he
became aware of this fact, that his attorneys
never advised him that pleading guilty would
result in a reportable conviction, and that he
would not have pled guilty if he had known
this requirement. The appellant also states
this reported domestic violence conviction
“has caused [him] hardship, to include not
being able to find jobs [and] not being able
to pick [his] daughter up from school.”
Pursuant to Grostefon, he now contends the
military judge erred in failing to inquire into
his understanding on this matter and that
his defense counsel were ineffective for not
advising him of this consequence before he
pled guilty.

Although the appellant does not personally
complain about the impact of his conviction
on his ability to possess firearms, his
appellate brief focuses almost exclusively
on this consequence of his conviction. In
making this argument, the brief references
the Lautenberg Amendment, 10 U.S.C.
§ 922(g)(9), which makes it unlawful
for a person convicted “in any court
of a misdemeanor crime of domestic
violence” to possess or receive any firearm
or ammunition that has been shipped
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or transported in interstate or foreign

commerce. 4

The appellant invites us to find a
military judge's failure to inquire into an
accused's knowledge of the ramifications
of a “domestic violence” conviction to be
comparable to a failure to inquire into
his knowledge of sex offender registration
requirements. Cf. United States v. Riley,
72 M.J. 115, 122 (2013) (failure to
inquire into the accused's knowledge of sex
offender registration requirements results
in a substantial basis to question the
providence of a guilty plea). We decline to do
so.

It is important to note that, under the
facts of this case, the appellant's conviction
for a “domestic violence” offense created
no consequences for him beyond those
he already faced. Federal law has long
prohibited firearm possession by someone
convicted “in any court of a crime
punishable by imprisonment for a term
exceeding one year.” 18 U.S.C. § 922(g)
(1). Because the appellant was convicted
of multiple crimes punishable by over one
year of confinement, his “domestic violence”
conviction had no effect on his ability to
possess a firearm. Furthermore, there is no
evidence this “domestic violence” conviction
is negatively affecting his ability to find a
job or pick his daughter up from school, as
opposed to his other convictions.

Extending Riley to cover the scenario in
this case would extend those requirements
to every court-martial in which the accused
is pleading guilty to an offense with a

potential term of confinement over one year.
Although the restriction on gun ownership
by such individuals has been in place for
years, no military appellate court has ever
required an accused to be advised of those
restrictions during his guilty plea inquiry.
We decline to undertake such a dramatic
step in a case where the appellant has not
personally indicated any concern about his
ability to possess a firearm.

*7  For similar reasons, we do not find
his trial defense counsel were ineffective
even if they failed to advise him of these
ramifications that would follow from his
guilty plea to a crime of domestic violence.
When an appellant asserts that his counsel
provided ineffective assistance “[i]n the
context of a guilty plea, the prejudice
question is whether ‘there is a reasonable
probability that, but for counsel's errors, [the
appellant] would not have pleaded guilty
and would have insisted on going to trial.’
” United States v. Rose, 71 M.J. 138, 144
(C.A.A.F.2012) (quoting Hill v. Lockhart,
474 U.S. 52, 59 (1985)). We find no such
reasonable probability here.

Based on the charges in the case, the
appellant faced a maximum punishment of
20 years of confinement and a dishonorable
discharge. Prior to trial, the appellant
submitted an offer for a pretrial agreement in
which he would plead guilty if the convening
authority would limit confinement to no
more than 24 months if a punitive discharge
was adjudged, and 30 months if no punitive
discharge was adjudged. The convening
authority declined the offer. The appellant
then successfully modified the offer, and the
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convening authority agreed to disapprove
any confinement in excess of three years. In
light of the appellant's willingness to concede
up to an additional year of confinement in
order to gain some certainty prior to trial,
we find unpersuasive his contention now on
appeal that he would have plead not guilty
and litigated the case simply to avoid the
comparatively less onerous consequences of
a conviction for a crime of domestic violence.

Sentence Appropriateness
The appellant's final contention is that his
punishment was overly harsh, particularly
in light of his co-conspirator's sentence.
This court “may affirm only ... the sentence
or such part or amount of the sentence,
as it finds correct in law and fact and
determines, on the basis of the entire record,
should be approved.” Article 66(c), UCMJ,
10 U.S.C. § 866(c). We review sentence
appropriateness de novo, employing “a
sweeping congressional mandate” to ensure
“a fair and just punishment for every
accused.” United States v. Baier, 60 M.J. 382,
384–85 (C.A.A.F.2005) (citations omitted).

The appropriateness of a sentence generally
should be determined without reference or
comparison to sentences in other cases.
United States v. Ballard, 20 M.J. 282,
283 (C.M.A.1985). We are not required
to engage in comparison of specific cases
“except in those rare instances in which
sentence appropriateness can be fairly
determined only by reference to disparate
sentences adjudged in closely related cases.”
United States v. Lacy, 50 M.J. 286, 288
(C.A.A.F.1999) (quoting Ballard, 20 M.J.
at 283). The “appellant bears the burden

of demonstrating that any cited cases are
‘closely related’ to his or her case and that
the sentences are ‘highly disparate.’ ” Id.
If the appellant satisfies his burden, the
Government must then establish a rational
basis for the disparity. Id.

We find that the appellant's case and
that of SSgt JG are closely related. See
United States v. Kelly, 40 M.J. 558, 570
(N.M.C.M.R.1994) (closely related cases
“involve offenses that are similar in both
nature and seriousness or which arise from a
common scheme or design”); see also Lacy,
50 M.J. at 288 (examples of closely related
cases include co-actors in a common crime,
service members involved in a common
or parallel scheme, or “some other direct
nexus between the service members whose
sentences are sought to be compared”). The
appellant's conduct arose from a common
scheme with SSgt JG: they shared a common
goal of getting SSgt JG excused from her
upcoming deployment; they jointly planned
the stories they would tell law enforcement
after the shooting; and SSgt JG even
encouraged the appellant to go through with
the plan after he could not initially pull the
trigger.

*8  We do not find, however, that
the sentences are highly disparate. While
both the appellant and SSgt JG received
approximately 6 months of confinement,
other aspects of the sentence were distinct.
SSgt JG received—in addition to 179
days confinement—3 months of hard labor
without confinement, forfeiture of $994.00
pay per month for 6 months, reduction to E–
1, and a reprimand. The appellant received
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—in addition to 6 months confinement—a
bad-conduct discharge and a reduction of
one grade to E–4. Accordingly, this case
requires us to compare the bad-conduct
discharge the appellant received to 6 months
of two-thirds forfeiture of pay, 3 months
of hard labor without confinement, and
a reduction of an additional three grades
which his co-conspirator received. While
the bad-conduct discharge may have longer-
lasting consequences, the distinct aspects of
SSgt JG's punishment would be considered
severe in their own right. As our superior
court noted, “[t]he test in such a case is
not limited to a narrow comparison of the
numerical values of the sentences at issue.”
Lacy, 50 M.J. at 289. While the punishments
are different, the differences are not of such
a magnitude as to render the appellant's
sentence unfair or unjust.

Even if we found that the sentences
were highly disparate, we would still find
that a rational basis for the disparity
exists. Although they participated in a
common scheme, the appellant is the one
who actually pulled the trigger and shot
his co-conspirator. This distinction alone
provides a sufficient basis for the difference
between the two sentences. Furthermore,
SSgt JG was only convicted of malingering,
whereas the appellant was convicted of
aggravated assault, child endangerment,
obstructing justice, and conspiracy to
commit malingering.

Conclusion
The approved findings and sentence are
correct in law and fact, and no error
materially prejudicial to the substantial

rights of the appellant occurred. Articles
59(a) and 66(c), UCMJ, 10 U.S.C. §§ 859(a),
866(c). Accordingly, the approved findings
and sentence are

AFFIRMED.

ALLRED, Chief Judge, concurs.

HECKER, Senior Judge, concurring in part
and dissenting in part:
I concur with the majority opinion other
than its conclusion that the appellant's plea
to obstruction of justice was provident, and
I respectfully dissent from that portion of
the opinion. Although I agree that false
statements to civilian investigators could,
under certain circumstances, result in a
reasonably direct and palpable injury to
good order and discipline in the armed forces
by harming the orderly administration of
military justice, I find the factual and legal
predicate for such a conclusion to be lacking
in this case.

To the extent the appellant's lie to a civilian
detective harmed the orderly administration
of military justice, I find the plea cannot be
sustained on the factual admissions made
by the appellant as the military judge did
not explain that theory or how it related
to the facts relayed by the appellant, who
only referenced how his lie impeded the
civilian detective's investigation into the
intruder story and into him for discharging
the weapon. An accused has a right to
know under what legal theory he is pleading
guilty, and “this fair notice resides at the
heart of the plea inquiry.” United States
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v. Medina, 66 M.J. 21, 26 (C.A.A.F 2008).
“The providence of a plea is based not
only on the accused's understanding and
recitation of the factual history of the crime,
but also on an understanding of how the law
relates to those facts.” Id. (citing Care, 40
C.M.R. at 250–51).

Instead, the military judge focused on
whether the military would have become
involved and, once involved, how extensive
its involvement would be. When asked
how his lie to the civilian detective caused
an injury to good order and discipline,
the appellant first referenced the “extra
investigation [by military investigators] that
took place in order to find out the truth.”
This cannot serve as the basis for the guilty
plea, however, because he had already told
the truth by the time military investigators
arrived to conduct their interview, and there
is no indication in the record that any “extra
investigation” occurred. The military judge's
reaction to this explanation indicated that
she too found this statement insufficient to
support this element of the guilty plea, as
does the majority here.

*9  The appellant then stated his belief
the military investigators would have been
“less involved” if he had not lied to the
detective and that the civilians would not
have contacted the military if he had outright
admitted to shooting his wife to help her
avoid a deployment. After hearing this, the
military judge then found the plea provident.
I disagree.

The first basis cited by the appellant is
simply a restatement of his inadequate

“extra investigation” point. As to his second
point, as revealed during the guilty plea
inquiry, the military was already involved in
the situation before he lied to the detective,
based on a phone call made by the appellant
to his first sergeant. Thus, once this call
was made, it would not matter whether the
appellant told the civilian detective the truth
or a lie—the military was already involved.
This apparent inconsistency between the
appellant's statement and other facts in the
record was not resolved, and therefore, I find
that the appellant's plea improvident and
that the military judge erred in accepting it.

Despite this conclusion, I would not provide
the appellant with any sentence relief nor
order a sentence rehearing. At his court-
martial, the appellant was sentenced using a
maximum period of confinement of 20 years,
5 years of which come from the obstruction
of justice specification. I do not find this
to be a “dramatic change in the penalty
landscape.” See United States v. Riley, 58
M.J. 305, 312 (C.A.A.F.2003) (a “dramatic
change in the ‘penalty landscape’ ” lessens
an appellate court's ability to reassess a
sentence). Additionally, the evidence of the
appellant's lie to civilian detectives would
have been before the sentencing authority
even in the absence of an obstruction charge.
See Rule for Courts–Marital 1001(b)(4). It
was part of the facts and circumstances
surrounding the appellant's conspiracy with,
and aggravated assault of, his wife and
was an aggravating circumstance directly
relating to those charges. See id.

Given this, I am confident that, absent this
error, the panel would have adjudged a
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sentence no less severe than that approved by
the convening authority and therefore would
reassess the sentence to the one adjudged
by the panel—a bad-conduct discharge,
confinement for 6 months, and reduction to
E–4. See United States v. Doss, 57 M.J. 182,

185–86 (C.A.A.F.2002) (citing United States
v. Sales, 22 M.J. 305, 308 (C.M.A.1986));
United States v. Reed, 33 M.J. 98, 99
(C.M.A.1991).

Footnotes
1 The stipulation of fact, which was not discussed or referenced during the guilty plea inquiry, simply stated that the

appellant's “conduct was prejudicial to good order and discipline in the armed forces.”

2 The stipulation of fact, which was not discussed or referenced during the guilty plea inquiry, simply stated “making false
statements to an investigator to perpetuate a crime was to the prejudice of good order and discipline in the armed forces.”

3 United States v. Arriaga, 49 M.J. 9, 12 (C.A.A.F.1998), was decided before United States v. Fosler, 70 M.J. 225
(C.A.A.F.2011), and the specification at issue did not allege a terminal element. See Arriaga, 49 M.J. at 10.

4 Congress enacted this provision in order to ensure that perpetrators of domestic violence who are only convicted of
misdemeanors are subject to the same gun control restrictions in place for convicted felons. United States v. Castleman,
134 S.Ct. 1405, 1409 (2014). Under Department of Defense (DoD) policy, a qualifying conviction for this provision includes
a conviction at a general or special court-martial of “an offense that has as its factual basis, the use ... of physical force ...
committed by a current or former spouse.” DoD Instruction 6400.06, Domestic Abuse Involving DoD Military and Certain
Affiliated Personnel, E2.8, ¶ 6.1.4.3 (21 August 2007, incorporating Change 1, 20 September 2011).
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