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TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
COAST GUARD COURT OF CRIMINAL APPEALS
Boatswain's Mate Third Class Justin D. Steen submits the following in reply to the
government's answer pursuant to Rule 18 of the Joint Rules of Appellate Procedure.

A. The ivernment's
i
statement of facts relies on testimony from Seaman Apprentice
(SA)
that was later impeached.
The government brief states, ,.

later that day info1med the Virginia Beach police he

purchased the marijuana from Appellant. R. at 392." 1 (Gov't Answer at 3.) SA -

testified

as follows on direct about an email he sent to the Virginia Beach Police after the police stop:
And who did you tell Virginia Beach, who

did

20

you tell the Virginia Beach Police Department gave

you

21

the marijuana?

19

22

1

Q.

A.

The info1mation
not 392.

BM3 Steen .

SAIIII provided to the Virginia Beach police was addressed at R. Vol. III at 11 or page 366,

(R. Vol. III at 11.)

Later, SA Steen was recalled as a witness for the defense. When confronted with the
content of the email sent to the police officer, SA 24
25

1

Q.

testified differently.

Have you had a chance since then to review

the actual email that you sent to Virginia Beach
Police Department?

2

A.

I have.

3

Q.

And you in fact did not tell Virginia Beach

4

Po lice Department that you got the marijuana from BM3

5

Steen ; is that correct?

6

A.

That is correct.

7

Q.

And you in fact did not mention BM3 Steen ' s

8
9

name in that email ; is that correct?

A.

That's correct.

(R. Vol III 138-9.) Given this testimony, the accurate statement of fact is that SA -

info1m the Virginia Beach police that he obtained the marijuana from BM3 Steen.

2

did not

I.
M.R.E. 404(b) BARS THE ADMISSION OF EVIDENCE OF
OTHER ACTS TO PROVE THE ACTOR HAD A
PROPENSITY
TO
ACT
SIMILARLY
IN
THE
CIRCUMSTANCES CHARGED. THE MILITARY JUDGE
ADMITTED EVIDENCE THAT BM3 STEEN SOUGHT
MARIJUANA DAYS AFTER THE ALLEGED SALE. DID
THE MILITARY JUDGE ERR WHEN HE ADMITTED
PROPENSITY EVIDENCE UNDER THE GUISE OF AN
UNFOUNDED
AND
UNSUPPORTED
"RESUPPLY"
THEORY?
A. The government's answer, like the military judge's ruling at trial, relies on the same
impermissible propensity inference-that BM3 Steen had an ongoing need for
marijuana-in its "fact of consequence" analysis.
The government's answer asse1is "[t]he judge was not m ling that the attempt to obtain
marijuana to resupply himself was the fact of consequence, rather that the charged offenses of
introduction and distribution were more likely to have occmTed in light of the evidence in the
text messages that[,] almost immediately after the events of 4 November 2017[,] Appellant was
seeking to obtain marijuana." (Gov't Answer at 11 .) Contraiy to the first paii ohhis claim, the
militaiy judge did consider "resupplying" as "fact of consequence" under the Reynolds test:
For the second prong, the government's theo1y of admissibility on reconsideration
was two-fold. Again, the government wanted to show that BM3 Steen needed
more mai·ijuana because he had exhausted his supply through the sale to SA
Additionally, the government intended to admit the evidence as
impeachment evidence under M.R.E. 608. The comi agreed with the
government's argument on reconsideration. First, as BM3 Steen testified
the comi finds the
emphatically that he had not sold marijuana to SA defense opened the door for the government to use the text messages as
circumstantial evidence that BM3 Steen had, in fact, exhausted his supply through
the sale to SA(Appellate Ex. VII at 6.)
The second pa1i of the government's claim is based on the ve1y theo1y of proof prohibited
by M.R.E. 404: the alleged diug sale was "more likely to have occmTed" because of evidence
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that BM3 Steen was interested in using marijuana at some other time. (Gov't Answer at 11.)
The government's answer does not identify a pe1missible use under M.R.E. 404(b)(2) and
none exists.
B. The exception to the bar on extrinsic evidence for impeachment in M.R.E. 608(b)
did not apply here.
The government argues that BM3 Steen's testimony contained a broad denial of
marijuana association that opened the door to exfrinsic evidence. (Gov't Answer at 12.) The
cases the government cites for suppo1t, however, do not apply for several reasons.
First, in United States v. Trimper, the accused was asked on cross-examination whether
he had "use[d] cocaine at any time the night before." He responded, "I have never used cocaine."

United States v. Trimper, 28 M.J. 460, 467 (C.M.A. 1989). Because the accused "went far
beyond" the scope of the "quite specific question" posed, he opened the door to extrinsic
evidence to impeach him on this point. Id. Consequently, trial counsel was entitled to crossexamine him about obtaining a private urinalysis a month after the alleged period of diu g use and
confront him with the hospital 's positive test result. Id.
BM3 Steen, on the other hand, testified he had never failed a urinalysis and had not
provided marijuana to SA -

(R. Vol. III at 181, 184.) This testimony was not a "broad

collateral asse1tion" that he "never engaged in a ce1tain type of misconduct," triggering the
exception to 608(b) or (c) . Trimper, 28 M.J. at 467. The basis for admitting extrinsic
impeachment evidence does not apply here because (1) BM3 Steen's testimony was not a general
denial that went beyond the scope of a nairnw question; and (2) the extrinsic evidence the
government offered did not disprove the asseition in BM3 Steen's testimony. There is no
inconsistency between his factual statements and the text messages that showed he subsequently
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sought marijuana.
The government's reliance on BM3 Steen's testimony as a "general denial" that opens the
door is inconect. In contrast to Trimper's testimony, BM3 Steen made no broad assertion about
never having used or sold drugs. Rather, defense counsel asked him about the government's hair
and urinalysis drug tests conducted pursuant to a search authorization in the course of its
investigation. Asked ifhe had failed a urinalysis, his answer was nairnwly within the question:
"No, sir, I have not." (R. Vol. III at 181. He never went beyond the scope of the question to
assert he never used mai·ijuana. Immediately at the conclusion of the direct examination, trial
counsel requested reconsideration on the admissibility of the messages. (R. Vol III at 185).
Second, unlike Trimper, the text messages did not contradict any of the assertions in his
testimony. 2 In Trimper, the accused testified that he had never used drugs and the test results
proved otherwise. Neither the assertion that BM3 Steen did not sell marijuana to SA -

nor

his assertion that he passed the drug tests were incompatible with the text messages. Unlike

Trimper, it was logically possible that BM3 Steen was interested in buying marijuana after
leaving Portsmouth and had also passed a drug test. In fact, BM3 Steen testified that he had not
succeeded in getting marijuana as a result of the messages. (R. Vol. III at 223.) Because of this,
the basis for admissibility in Trimper does not apply.
Another important distinction between this case and Trimper is that the evidence in

Trimper was a positive cocaine result from a private urinalysis test obtained by the accused in an
attempt to produce evidence in his defense in a prosecution for charges that included using

2

The government's analysis is somewhat confused by its claim that the text messages bear on three facts: "that [l]
he did not sell
marijuana, [2] all he attempted to do was put
in touch with someone else who
could sell it to him only days earlier, and [3] he never tested positive on the many urinalyses he took while in the
Coast Guard including the hair and urine test he took on his return, a date after his attempts to acquire marijuana."
(Answer at 11 .)

SAIIII

SAIIII
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cocaine. Trimper, 28 M.J. at 464. Even under these facts the court treated the test results as a
collateral matter because the date of the test was outside of those charged, making it an “other
act” under MRE 404(b). In BM3 Steen’s case, the subject of drug use was less material, if not
completely immaterial, because he was charged with distribution, not use.
C. Like the military judge’s ruling, the government answer contains an incomplete
analysis of the M.R.E. 403 admissibility factors.
The military judge omitted analysis of five of six enumerated factors under M.R.E. 403:
confusing the issues, misleading the members, undue delay, wasting time, or needlessly
presenting cumulative evidence. (Appellate Ex. VII.) The government’s answer addresses the
five factors omitted from the military judge’s 403 analysis in a footnote. (Gov’t Answer at 10
n.3.) The government dismissed these factors as “not implicated” without elaboration.
Similarly, the government’s answer recognizes that the correct inquiry with respect to prejudice
from admitting M.R.E. 404(b) evidence is “whether it was unfair.” (Gov’t Answer at 10.) But
the brief makes no attempt to answer this question. Rather, it moves on to discuss why the
judge’s ruling deserves deference. (Gov’t Answer at 10-11.)
This evidence was unfairly prejudicial because it relied on the character inference that
because BM3 Steen sought drugs on one occasion, it was more likely he sold them on the
charged occasion. Both the M.R.E. 608 and 404(b) analysis rely on an assumption that BM3
Steen was a drug addict or a habitual drug user. If he did not have the character trait of “drug
user” or “drug addict,” his actions to obtain marijuana have no relevance to whether he had
distributed marijuana in the past. When deciding whether he distributed drugs on one occasion,
evidence that he subsequently sought drugs was only relevant if you assume he had a perpetual
demand for drugs that needed to be filled as soon as it was emptied. This is a character inference
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and it is impe1missible.
The prejudice flowing from admission of the messages was unfair because it put before
the members evidence that suggested BM3 Steen attempted to buy marijuana to use when the
government charged him with selling marijuana. The evidence invited the members to conceive
of BM3 Steen as a diug user without the government having to bear the bmden of proof that
would go with charging BM3 Steen with marijuana use.
The more profound unfairness is that BM3 Steen made the decision to testify based on the
militaiy judge's pretrial rnling that if the defense presented a case that denied familiai·ity or
association with marijuana, the door would be opened to the evidence. BM3 Steen took the
stand, subjected himself to cross-examination under oath, and presented a case that avoided the
door-opening subjects in the milita1y judge's initial rnling. Despite the defense staying within
the bounds of the initial rnling, the militaiy judge admitted the evidence of misconduct that the
government did not, and likely could not, have charged.
WHEREFORE, BM3 Steen prays this Comt set aside the findings of guilt to the chai·ge
of violating Alticle 112a and the two specifications thereunder.
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II.

THE GOVERNMENT RELIED ON A SINGLE WITNESS
TO ESTABLISH EVERY ELEMENT OF THE OFFENSES.
THAT WITNESS WAS AN ADMITTED DRUG USER,
TESTIFYING PURSUANT TO A GRANT OF IMMUNITY,
AND WAS IMPEACHED AT TRIAL. DID ms TESTIMONY
PROVIDE PROOF BEYOND A REASONABLE DOUBT?
A. The government's factual sufficiency arguments omit that the government's only
direct witness was impeached at trial concerning his initial report against BM3
Steen.
As discussed above, SA-

initially testified that he info1med the Virginia Beach

Police by email that he bought the marijuana from BM3 Steen following the stop. SA -

was

recalled after reviewing the email and admitted he did not tell the Virginia Police it was BM3
Steen. This inconsistency, together with SA-

admitted obstmctive behavior with police,

calls his credibility into question to the extent this honorable Comt should not rely on it alone to
establish proof beyond a reasonable doubt.

Conclusion
Before trial, the militaiy judge mled that the text messages found in BM3 Steen's phone
were inadmissible evidence of unchai·ged misconduct. He wained the defense that he would
reconsider this mling if the defense presented evidence that BM3 Steen "doesn't know what
marijuana looks like, he's never seen mai·ijuana, he would never touch marijuana, he's, for
whatever reason he 's morally opposed to possessing, smoking, looking at, associating with
people who have, possess, sell, or distribute marijuana." (R. Vol. I at 23-24.)
When BM3 Steen 's testimony avoided these shoal waters, the militaiy judge abused his
discretion by admitting evidence based on the propensity-premised "resupply" theo1y and the
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