COMDTPUB 11300.3 Phase II (2nd Draft)

2 May 2003

COMMANDANT PUBLICATION 11300.3 Phase II

Subj:  
PHASE II STORM WATER MANAGEMENT GUIDE

1. PURPOSE.  This publication is intended to provide Maintenance and Logistics Commands (MLCs), Civil Engineering Units (CEUs), and United States Coast Guard (USCG) units with guidance for the management of storm water at applicable USCG activities in accordance with Phase II storm water regulations, which were published in the Federal Register (FR) on 8 December 1999 (64 FR 68721).

2. ACTION.  Area and district commanders, commanders of MLCs, and commanding officers of headquarters units shall ensure that their unit commanders are aware of the contents of this publication.

3. DIRECTIVES AFFECTED.  This publication is intended to supplement Commandant’s Publication (COMDTPUB) 11300.3, STORM WATER MANAGEMENT GUIDE, dated March 1995, which provides basic guidance for the management of storm water at applicable USCG activities under the Phase I storm water regulations.

4. BACKGROUND.  The Phase II storm water regulations expand the existing national program [Phase I storm water regulations - 40 Code of Federal Regulations (CFR) Parts 9, 122, 123, and 124] to include the following three provisions: 

a. Small municipal separate storm sewer systems (MS4s) located in urbanized areas, or otherwise designated, will be required to obtain coverage under a National Pollutant Discharge Elimination System (NPDES) storm water permit; 

b. Construction activities that disturb between one (1) and five (5) acres of land will be required to obtain NPDES permit coverage; and 
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NON-STANDARD DISTRIBUTION:

c. storm water can utilize the “No Exposure Exclusion” to obtain an exemption from an existing NPDES permit for storm water discharges associated with industrial activity.

5. DISCUSSION.  Applicability of the Phase II storm water regulations to USCG facilities is summarized as follows; however, you must follow the steps outlined in Chapters 3, 4, and 5 of this COMDTPUB to determine whether your facility is subject to the Phase II storm water regulations:

a.
USCG facilities, such as Stations, Air Stations, Integrated Support Commands (ISCs), training facilities, and Groups located in urban areas will likely require coverage under the Phase II NPDES small MS4 permit. If it is determined that they require coverage, they must obtain coverage as soon as possible.

b.
All USCG facilities will require coverage under the Phase II NPDES small construction permit whenever construction activities disturbing between one (1) and five (5) acres are planned. 

c.
All USCG facilities currently covered by a NPDES permit for storm water discharges associated with industrial activity that can demonstrate and certify that all industrial activities and materials are provided cover and are not exposed to storm water may qualify for the “No Exposure Exclusion” exemption under the Phase II storm water regulations.

6. PROCEDURE:  This publication will serve as an aid in interpreting, implementing, and complying with Federal and state Phase II storm water program requirements.

7. CHANGES:  This is not a revision to an existing publication but rather a supplement to an existing publication; therefore, there are no changes to discuss. USCG facilities subject to NPDES permit coverage under the small MS4 provisions of the Phase II storm water regulations must submit their application for coverage under the permit(s) by 10 March 2003. Small construction projects at USCG facilities that are still ongoing as of 10 March 2003 must submit a permit application by 10 March 2003.
  

8. POLLUTION PREVENTION (P2) CONSIDERATIONS:  P2 considerations were examined in the development of this publication. The ultimate premise of the national storm water program is to implement P2 considerations in order to eliminate or reduce the impact of activities on surface waters. These P2 considerations are discussed throughout this publication.

9. FORMS/REPORTS: Refer to Enclosure (1) of this COMDTPUB for website links and contact information that will enable you to obtain forms and guidance manuals for compliance with Phase II storm water regulations in your state. Reporting requirements are described in further detail in subsequent chapters of this publication.

RADM Kinghorn
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CHAPTER 1.   OVERVIEW

A. Objective. The objective of the COMDTPUB is to provide you with step-by-step guidance on determining if the Phase II storm water regulations apply to your facility/activities. Refer to chapters 3, 4, and 5 of this publication for this step-by-step guidance. 

B. Role of the Unit Commanding Officer/Officer-in-Charge (CO/OIC). The ultimate goal of the storm water permitting program is to prevent pollutants from coming into contact with precipitation and eventually being discharged into waters of the United States. The following subsections outline a set of actions USCG COs/OICs take (depending on your applicability determination) to comply with the Phase II storm water regulations.

C. Apply for a NPDES Permit. Depending on your HOST/TENANT agreement, if applicable, either the HOST or the TENANT will apply for, maintain, and hold any required NPDES permits. A detailed description of the NPDES Phase II storm water permit applicability determination process is presented in Chapters 3 and 4 of this publication.  

D. Comply with the Permit. Permit compliance means taking those actions that are needed to fulfill permit conditions. The basic premise of this permitting program is to prevent contamination from the source. To do that, both the small MS4 and small construction permits require the development and implementation of best management practices (BMPs). Chapters 3 and 4 of this publication describe permit requirements and address permit compliance issues.

Basic compliance requirements include the following:

1. Developing site-specific BMPs.

2. Implementing BMPs.

3. Satisfying reporting and recordkeeping requirements.

E. Update Plans and Maintain Facility Records. The small MS4 permit requires the development of a storm water management plan (SWMP) and the small construction permit requires the development of a storm water pollution prevention plan (SWP3). These plans must be maintained, updated, and implemented as required by the permit in order to ensure the plan’s effectiveness and accuracy. Updating plans, facility information, and personnel data; recording specific events; and preparing documentation are all part of record maintenance.
F. Avoid Receiving Notices of Violation. Notices of Violation (NOVs) and other enforcement actions create a poor image for the USCG. Recognize that the primary reason for which you can receive an NOV under this program is failure to obtain and/or implement a required NPDES permit.

G. Be Aware of Current and Future Regulations. Stay informed! As Commanding Officer, you are responsible for keeping current with new regulations. Knowing the regulations and their implications will enable you to be more successful in budget planning and allocation of limited resources. For assistance, contact your servicing environmental unit or the USCG Environmental Management Division (G-SEC-3).

H. Practice Pollution Prevention. Facilities with a strong, well executed Resource Conservation and Recovery Act (RCRA) Contingency Plan and a Spill Prevention, Control, and Countermeasure (SPCC) Plan will have cleaner sites and therefore fewer storm water contamination problems. Part of pollution prevention is awareness. Awareness of storm water problems may be achieved through personnel training and visual reminders, such as signs and posters.

CHAPTER 2.   PHASE II STORM WATER REGULATIONS

A. Background. On 16 November 1990, Phase I storm water regulations were promulgated (55 FR 47990) as the first phase of the comprehensive national program for addressing storm water discharges. Phase I storm water regulations require NPDES permits for storm water discharges from large municipal separate storm sewer systems (MS4s) (serves a population of 250,000 or more), medium MS4s (serves a population of at least 100,000 but less than 250,000), and 11 categories of industrial activity, including large construction activity where five (5) or more acres of land are disturbed.
On 22 December 1999, Phase II storm water regulations were promulgated (64 FR 68721) as the second phase of the storm water program, expanding the Phase I program to include discharges of storm water from smaller MS4s in urbanized areas and from construction activities that disturb between one (1) and five (5) acres of land (“small” construction sites). In addition, the Phase II regulations allow certain sources, including storm water discharges from industrial facilities, to be excluded from the national storm water program based on the ability to demonstrate a lack of impact on water quality. However, the Phase II storm water regulations also allow other sources not automatically regulated on a national basis under the Phase I or Phase II storm water regulations to be designated for inclusion based on increased likelihood for an adverse impact on water quality.
The Phase II storm water regulations were developed as a result of several studies that showed that uncontrolled storm water discharges from areas of urban development and construction activity negatively impacted receiving waters by changing the physical, biological, and chemical composition of the water, which results in an unhealthy environment for aquatic organisms, wildlife, and humans. 
B. USCG Facilities Subject to Phase II Storm Water Regulations. USCG facilities, such as Stations, Air Stations, ISCs, training facilities, and Groups will likely require coverage under the Phase II NPDES small MS4 permit, particularly if they are located in urban areas. All USCG facilities will require coverage under the Phase II NPDES small construction permit whenever construction activities disturbing between one (1) and five (5) acres are planned. In addition, all USCG facilities currently covered by a NPDES permit for storm water discharges associated with industrial activity that can demonstrate and certify that all industrial activities and materials are provided cover and are not exposed to storm water may qualify for the “No Exposure Exclusion” exemption under the Phase II storm water regulations.
C. Federal and State Regulators. The U.S. Environmental Protection Agency (EPA) has delegated NPDES storm water permitting authority to 45 states and the Virgin Islands; however, only 41 of those states have NPDES permitting authority for federal facilities (e.g., USCG facilities), as listed in the table below:
	Alabama
	Arizona
	Arkansas
	California
	Connecticut
	Florida
	Georgia

	Hawaii 
	Illinois
	Indiana
	Iowa
	Kansas
	Kentucky
	Louisiana

	Maine
	Maryland
	Michigan
	Minnesota
	Mississippi
	Missouri
	Montana

	Nebraska
	Nevada
	New Jersey
	New York
	North Carolina
	North Dakota
	Ohio

	Oklahoma
	Oregon
	Pennsylvania
	Rhode Island
	South Carolina
	South Dakota
	Tennessee

	Texas
	Utah
	Virginia
	West Virginia
	Wisconsin
	Wyoming
	


EPA regional offices implement storm water regulations for USCG facilities located in the remaining states and territories. A list of EPA regional offices and state regulatory agencies, along with contact names, phone numbers, and addresses, are provided in enclosure (1) of this publication. 

CHAPTER 3.   small ms4 program

A. Applicability Determination Process. You must first determine if the Phase II requirements apply to your small MS4 to know if you must comply with the new requirements. Provided below is a step-by-step summary of the method you can use to determine if your facility is subject to the Phase II storm water small MS4 program.

1. Regulatory Overview. First, there are a few definitions you should be aware of in order to determine applicability.  

a. MS4 - An “MS4”, as defined in 40 CFR 122.26(b)(8), “means a conveyance or system of conveyances (including roads with drainage systems, municipal streets, catch basins, curbs, gutters, ditches, man-made channels, or storm drains): (i) Owned or operated by a state, city, town, borough, county, parish, district, association, or other public body…that discharges into waters of the United States; (ii) Designed or used for collecting or conveying storm water; (iii) Which is not a combined sewer; AND (iv) Which is not part of a Publicly Owned Treatment Works.”

b. Small MS4 - A “small MS4” is defined in 40 CFR 122.26(b)(16) as a separate storm sewer system that is: 

(1) Owned and operated by a public body with jurisdiction over storm water, sewage, or other wastes; AND 

(2) Not designated as large (serves a population of 250,000 or more) or medium (serves a population of at least 100,000 but less than 250,000) in size.

c. Regulated Small MS4
 - Not all small MS4s are subject to the Phase II storm water regulations. The EPA does not intend that individual federal buildings be considered small MS4s and a federal complex of two to three buildings could be treated as a single building and not be required to apply for coverage. Contact your NPDES permitting authority if your facility consists of one to three buildings for assistance as to whether you are exempt. To be required to obtain a NPDES storm water permit, a small MS4 must be a “regulated small MS4”. There are two ways your facility can be considered a regulated small MS4: if you are automatically designated or if your NPDES permitting authority determines that your MS4 is regulated.  In the latter case, the NPDES permitting authority will notify you that your MS4 is regulated. Per 40 CFR 122.32(a), a small MS4 is regulated if it:

(1) Is located in an urbanized area (UA)
 as determined by the latest decennial census (refer to http://cfpub.epa.gov/npdes/stormwater/urbanmaps.cfm for urbanized area boundary maps, as determined in the 2000 census) (e.g., your facility is an automatically-designated MS4); OR
(2) Is located outside of a UA and contributes to the pollutant loadings of a physically interconnected MS4 regulated by the NPDES storm water program (e.g., your NPDES permitting authority-designated regulated small MS4); OR
(3) Is located outside of a UA if the NPDES permitting authority determines that its discharges cause or may cause an adverse impact on water quality (e.g., your NPDES permitting authority-designated regulated small MS4).

d.
Waivers. EPA has given NPDES permitting authorities the discretion of waiving storm water permit coverage for regulated small MS4s. There are two waivers, both of which are based on population:

(1) Waiver 1 - If the jurisdiction served by the MS4 is less than 1,000 people, the system does not contribute to the pollutant loadings of a physically interconnected MS4 regulated by the NPDES storm water program, and the system does not require storm water controls on discharges from the MS4 based on wasteload allocations (part of an EPA-approved or established “total maximum daily load” (TMDL)
 that addresses the pollutant(s) of concern
).

(2) Waiver 2 - If the jurisdiction served by the MS4 is less than 10,000 people; the system does not require storm water controls on discharges from the MS4 based on wasteload allocations (part of an EPA-approved or established TMDL that addresses the pollutant(s) of concern); and it is determined that future discharges from the small MS4 do not have the potential to result in exceedances of water quality standards.

The NPDES permitting authority will provide application forms that must be completed in order to apply for a waiver. Upon receipt of your application, the permitting authority will determine if you qualify and will either grant you the waiver or will deny your request. The NPDES permitting authority is required to review any waivers issued periodically, but the review should occur at least once every five (5) years.

2. Applicability Determination. The applicability of the Phase II small MS4 storm water regulations can be determined by working through the following flowchart:




Should it be determined that your small MS4 is regulated by the Phase II storm water program based on UA boundaries, your MS4 can not be removed from the program if subsequent UA calculations determine that your small MS4 is no longer within the UA boundary. A regulated small MS4 will remain regulated unless it qualifies for one of the two available waivers.

B. The Permit Application Process. Although the Phase II storm water program for small MS4s is designed to accommodate a general permit approach using a Notice of Intent (NOI) as the permit application, the EPA does allow operators of regulated small MS4s to choose from as many as three (3) permitting options, as described below. The preferred option is the general permit.

1. General Permits. The NPDES permitting authority drafts the general permit, which prescribes one set of requirements for all permittees, and publishes the permit for public comment prior to final release of the permit. An NOI serves as the application for the permit. The primary requirement of the general permit NOI is to provide a description of the BMPs and measurable goals chosen to implement the six minimum control measures required by the permit (discussed in further detail on page 3-5). A regulated small MS4 also has the option of submitting a joint NOI with other interconnected regulated MS4s; however, the NOI must identify each regulated small MS4 and responsibilities for each regulated small MS4 must be clearly identified. 

2. Individual Permits. The EPA does not recommend that individual permits be used for Phase II program implementation; however, you do have the option of submitting an individual application for coverage by the Phase II small MS4 program. As described above for general permits, a regulated small MS4 has the option of applying jointly with other regulated small MS4 operators for individual permit coverage.

3. Co-permittee Option. A regulated small MS4 can participate in the implementation of a neighboring Phase I large or medium MS4’s storm water program as a limited co-permittee by seeking a modification of the existing Phase I individual permit. The regulated small MS4 would be responsible for following all application requirements and must comply with the requirements of the Phase I individual permit as opposed to complying with the minimum control measures under the Phase II storm water regulations.

A regulated small MS4 is required to either submit an NOI (general permit) or a permit application (individual permit). If the regulated small MS4 is applying for either a general permit or an individual permit, the following information must be submitted as part of the NOI/application:

1.
A description of the BMPs used to implement each of the six minimum control measures (discussed in further detail below);

2.
Measurable goals for each minimum control measure (i.e., narrative or numeric standards used to gauge program effectiveness);

3.
Estimated months and years in which actions to implement each minimum control measure will be undertaken, including interim milestones and frequency; and

4. The person or persons responsible for implementing the storm water program.

Should the permittee be a co-permittee submitting an NOI or permit application, the information discussed above must be submitted and responsibilities for implementing minimum control measures must be clearly stated. In addition, if the permittee opts to adopt an existing program (e.g., county sediment and erosion control program), this must be clearly stated in the NOI/application.

C. Permit Requirements. Other than reporting and recordkeeping requirements (discussed later on in this chapter), the sole permit requirement is the development of a small MS4 storm water program that comprises six MS4 program elements that, when implemented together, are expected to result in significant reductions of pollutants discharged into receiving waters. 

1. Six Minimum Control Measures. The six MS4 program elements or “minimum control measures” are as follows:

a. Public Education and Outreach – Involves distributing educational materials and performing outreach to inform citizens about impacts of pollutants on surface water quality. Examples of strategies include distributing brochures or fact sheets, sponsoring speaking engagements before community groups, providing public service announcements, implementing educational programs, and conducting community-based projects such as storm drain stenciling, and watershed cleanups. “Citizens” or “public” for a USCG facility includes the resident and employee populations within the fence line of the facility.

b. Public Participation/Involvement – Allows citizens to participate in development and implementation of the MS4 program and can include public meetings, hearings, volunteer monitoring efforts, or the development of a storm water management group/panel.

c. Illicit Discharge
 Detection and Elimination – Requires the development and implementation of a program to detect and eliminate non-storm water discharges and illicit discharge connections. The permit will require the operator to:

(1) Develop a storm sewer system map showing the location of all outfalls, and names and location of all waters of the U.S. that receive discharges from those outfalls;

(2) Effectively prohibit through ordinance, or other regulatory mechanism, illicit discharges into the MS4 and implement appropriate enforcement procedures and actions as needed; 

(3) Develop and implement a plan to detect and address illicit discharges, including illegal dumping, to the system; and 

(4) Inform public employees, businesses, and the general public of hazards associated with illegal discharges and improper disposal of waste.

d. Construction Site Runoff Control – Requires the development, implementation, and enforcement of an erosion and sedimentation control program for construction activities that disturb one (1) or more acres of land. Construction activity on sites disturbing less than one acre must be included in the program if the construction activity is part of a larger common plan of development or sale that would disturb one acre or more. The program must include:

(1) An ordinance or other regulatory mechanism to require erosion and sediment controls;

(2) Sanctions to ensure compliance, such as non-monetary penalties, fines, bonding requirements, and/or permit denials;

(3) Requirements for construction site operators to implement appropriate erosion and sediment control BMPs, such as silt fences, temporary detention ponds, and diversions;

(4) Procedures for site plan review by the small MS4 that incorporates consideration of potential water quality impacts;

(5) Requirements to control other waste such as discarded building materials, concrete truck washout, chemicals, litter, and sanitary waste at the construction site;

(6) Procedures for receipt and consideration of information submitted by the public to the MS4; and

(7) Procedures for site inspection and enforcement of control measures by the small MS4.

e. Post-Construction Site Runoff Control - Requires the development, implementation, and enforcement of a program to address erosion and sedimentation control for post-construction activities for new development or redevelopment projects within the MS4 watershed that result in land disturbance of greater than or equal to one (1) acre. This includes projects less than one (1) acre that are part of a larger common plan of development or sale. The permit will require the operator of the regulated small MS4 to:

(1) Develop and implement strategies that include a combination of structural and/or non-structural BMPs appropriate for the community;

(2) Use an ordinance, or other regulatory mechanism to address post-construction runoff from new development and redevelopment projects;

(3) Ensure adequate long-term operation and maintenance of BMPs; and

(4) Ensure that controls are in place that would minimize water quality impacts.

f. Pollution Prevention/Good Housekeeping – Requires the development and implementation of a program to prevent or reduce pollutant runoff from facility operations. The program must include pollution prevention measures and techniques training for personnel.
2. Program Requirements. Operators of regulated small MS4s are required to design their programs for the six minimum control measures to:

a. Reduce the discharge of pollutants to the “maximum extent practicable” (MEP);

b. Protect water quality; and

c. Satisfy the appropriate water quality requirements of the Clean Water Act (CWA).

Implementation of the MEP standard typically requires the development and implementation of BMPs and the achievement of measurable goals to satisfy each of the six minimum control measures discussed above. BMPs are typically outlined in detail in a Storm Water Management Plan (SWMP), which must be evaluated annually (see Reporting Requirements below).  Once BMPs are developed, you are required to evaluate the effectiveness of those BMPs to determine if the BMPs are achieving their desired goal (e.g., reducing the discharge of pollutants to the MEP, protecting water quality, satisfying requirements of the CWA). Permitting authorities are required to develop a “menu” of BMPs to assist permittees with the development of BMPs to address minimum control measures (d) through (f), discussed above. Refer to enclosure 1 for permitting authority contact information and website locations for these BMP “menus”. The EPA’s menu of BMPs can be found at http://cfpub.epa.gov/npdes/stormwater/menuofbmps/menu.cfm.  NOTE: Once you incorporate a BMP into your SWMP, you must implement it.  If you are unable to implement a BMP for some reason, you must state your reason in your annual report to the permitting authority (see Reporting Requirements below).

Although analytical or visual storm water monitoring are NOT required under the Phase II storm water regulations, state permitting authorities have the right to require monitoring, if deemed necessary. You may also choose to conduct monitoring as a BMP to satisfy a minimum control measure.

Regulated small MS4s have the option of adopting existing local programs in lieu of developing their own program in an effort to minimize duplication of effort. For example, if a county has an erosion and sediment control program for construction sites that meets Phase II requirements for the Construction and/or Post-Construction Site Runoff Control minimum measures, your facility would not need to develop and implement your own construction program so long as your facility complies with the county program.

D. Reporting Requirements. During the first permit term, you must submit reports annually. For subsequent permit terms, reports must be submitted in years 2 and 4 only, unless otherwise required by the permitting authority. Reports must contain the following main provisions:

1. The status of compliance with permit conditions, including an assessment of the appropriateness of the selected BMPs and progress towards achieving the selected measurable goals for each minimum control measure;

2. Results of any information collected and analyzed, including any monitoring data;

3. A summary of the storm water activities planned for the next reporting cycle;

4. A change in any identified BMPs or measurable goals for any minimum control measure; and

5. Notice that you are relying on another governmental entity to satisfy permit obligations (if applicable).

E. Recordkeeping Requirements. Records required by the permitting authority must be kept for at least three (3) years and must be made accessible to all personnel. Specific recordkeeping requirements will be identified in your permit.

F. Deadlines for Compliance. If you have determined that your facility is an automatically-designated regulated small MS4 through use of 2000 census maps, you must submit a NOI/permit application by 10 March 2003. If your MS4 is not automatically designated as a regulated small MS4, but the permitting authority designates your MS4 as regulated, you have 180 days from the date of notification to submit your NOI/permit application. In addition, your storm water management program must be fully developed and implemented by the end of the first permit term (i.e., within five (5) years).

CHAPTER 4.   small construction activity program

A. Applicability Determination Process. You must first determine if the Phase II requirements apply to your small construction activity to know if you must comply with the new requirements. A NPDES permit can only be required if a construction site has a point source discharge. “Sheet flow” runoff from a small construction site would not result in a point source discharge unless and until it is channelized
. Provided below is a summary of the method you can use to determine if your facility is subject to the Phase II storm water small construction activity program. 

1. Regulatory Overview. First, there are a few definitions you should be aware of in order to determine applicability.

a. Large construction activity is defined as disturbance of five (5) or more acres of land, which is required to be permitted under the Phase I storm water regulations. Operators of sites disturbing less than five (5) acres are also required to obtain a permit under the Phase I storm water regulations if their activity is part of a “larger common plan of development or sale” with a planned site disturbance of five (5) acres or more.

b. Small construction activity is defined as land disturbance of equal to or greater than one (1) and less than five (5) acres, which is required to be permitted under the Phase II storm water regulations. In addition, operators of sites disturbing less than one (1) acre are also required to obtain a permit under the Phase II storm water regulations if their activity is part of a “larger common plan of development or sale” with a planned land disturbance of equal to or greater than one (1) and less than five (5) acres, or if they are designated by the permitting authority.

c. Disturbance refers to exposed soil resulting from activities such as clearing, grading, and excavating.

d. A “larger common plan of development or sale” means a contiguous area where multiple separate and distinct construction activities are occurring under one plan (e.g., the operator is building on three (3) half-acre lots in a 6-acre development). The word “plan” in this terminology is broadly defined as any announcement or piece of documentation (including a sign, public notice or hearing, sales pitch, advertisement, drawing, permit application, zoning request, computer design, etc.) or physical demarcation (including boundary signs, lot stakes, surveyor marking, etc.) indicating that construction activities may occur on a specific plot.

e. Construction activity can include road building, construction of housing, office buildings, industrial sites, or demolition.

f. An operator is the party or parties that has operational control of construction project plans and specifications, including the ability to make modifications to those plans and specifications; or day-to-day operational control of those activities that are necessary to ensure compliance with a SWP3 for the site or other permit conditions (e.g., they are authorized to direct workers at a site to carry out activities required by the SWP3 or comply with other permit conditions). NPDES permitting authorities may have adopted a different definition of operator. There can also be two or more operators of a construction site (e.g., owner, developer, contractor), all of which may be obligated to seek permit coverage.

g.
Waivers. There are waivers available for small construction activities, but these waivers are NOT applicable to large construction activity. An operator of a construction site disturbing equal to or greater than one (1) and less than five (5) acres may certify to either one of two conditions:

(1) Rainfall erosivity factor – Low predicted rainfall potential (i.e., activity occurs during a negligible rainfall period), where the rainfall erosivity
 factor (“R” in the Revised Universal Soil Loss Equation [RUSLE] 
) is less than five (5) during the period of construction activity (refer to enclosure (2) for instructions on computing the “R” factor for a project); or

(2) A determination that storm water controls are not necessary based on either:

(a) A TMDL that address the pollutant(s) of concern for construction activities; or

(b) An equivalent analysis that determines allocations are not needed to protect water quality based on consideration of instream concentrations, expected growth in pollutant concentrations from all sources, and a margin of safety.

However, permitting authorities are not required to grant these waivers. They also may set more strict requirements for obtaining the waiver. With regard to the first waiver, a permitting authority may choose a rainfall erosivity factor less than five, may only allow the waiver to be applicable during certain times of the year, and/or may suspend the waiver in areas where watersheds are known to be heavily impacted by, or sensitive to, sedimentation. 

The NPDES permitting authority will provide application (for Waiver 1)/certification (for Waiver 2) forms that must be completed in order to apply for a waiver. Upon receipt of your certification, the permitting authority will determine if you qualify and will either grant you the waiver or will deny your request.
B. The Permit Application Process. EPA expects that the vast majority of discharges of storm water associated with small construction activity will be regulated through general permits. The operator of a small construction activity is required to submit an NOI for a general permit or a permit application (should a NPDES permitting authority choose to issue individual permits) that includes general information. For sites where EPA is the permitting authority, a certification that the activity will not impact endangered or threatened species must be included. This certification is unique to the EPA’s NOI and is not a requirement of most NPDES permitting authorities’ NOIs. In addition, the operator of a small construction activity is required to submit a Notice of Termination (NOT) when final stabilization of the site has been achieved as defined in the permit or when another operator has assumed control of the site.

C. Permit Requirements. Permit requirements are not fully defined in the regulations, but are defined in the NPDES permit issued by the NPDES permitting authority. The primary requirement of the permit is the development of a SWP3 with appropriate BMPs to minimize the discharge of pollutants from the site. The SWP3 must be developed prior to submitting the NOI; however, it does not need to be submitted to the NPDES permitting authority, unless specifically requested. The EPA has published its DRAFT NPDES General Permit for Discharges from Large and Small Construction Activities. This permit has not been finalized yet; however, it is used in this document to provide guidance as to the typical permit requirements for a SWP3.  You will need to review the permit you obtain from the EPA or your state’s permitting authority for actual SWP3 requirements.

1. SWP3. The NPDES permit for construction activity will require the development of an SWP3, which is typically comprised of the following:

a. Site and Activity description – The SWP3 must:

(1) Identify all operators for the project site and the areas of the site over which each operator has control.

(2) Describe the nature of the construction activity, including the function of the project, the intended sequence and timing of activities that disturb soils at the site, estimates of the total area expected to be disturbed by construction activities; a general location map with enough detail to identify the location of the site and the receiving waters within one mile of the site.

(3) Contain a legible site map, showing the entire site, identifying directions of storm water flow and approximate slopes anticipated after major grading activities; areas of soil disturbance and areas that will not be disturbed; locations of major structural and nonstructural controls identified in the SWP3; locations where stabilization practices are expected to occur; locations of off-site material, waste, borrow, or equipment storage areas; locations of all surface water bodies (including wetlands); locations where storm water discharges to a surface water; and areas where final stabilization has been accomplished and no further construction-phase permit requirements apply.

(4) Identify the nearest receiving water(s) at or near the site that will be disturbed or that will receive discharges from disturbed areas of the project.

(5) Identify the location and description of any storm water discharge associated with industrial activity other than construction at the site. 

b. Controls to Reduce Pollutants – The SWP3 must:
(1) Include a description of all pollution control measures (or BMPs) that will be implemented as part of the construction activity to control pollutants in storm water discharges.
(2) Include a description of interim and permanent stabilization practices for the site, including a schedule of when the practices will be implemented. Site plans should ensure that existing vegetation is preserved where attainable and that disturbed portions of the site are stabilized. 
(3) Contain the following information: dates when major grading activities occur, dates when construction activities temporarily or permanently cease on a portion of the site; and dates when stabilization measures are initiated.
(4) Include a description of structural practices to divert flows from exposed soils, retain/detain flows or otherwise limit runoff and the discharge of pollutants from exposed areas of the site.
(5) Include a description of all post construction storm water management measures that will be installed during the construction process to control pollutants in storm water discharges after construction operations have been completed. 
(6) Describe measures to prevent the discharge of solid materials, including building materials, to waters of the US.
(7) Describe measures to minimize off-site vehicle tracking of sediments and the generation of dust.
(8) Include a description of construction and waste materials expected to be stored on-site with updates as appropriate.
(9) Include a description of pollutant sources from areas other than construction and a description of controls and measures that will be implemented at those sites to minimize pollutant discharges.
Refer to the following websites for assistance in selecting BMPs: http://www.epa.gov/npdes/pubs/owm0192.pdf, http://www.epa.gov/npdes/pubs/owm0307.pdf, http://www.epa.gov/npdes/pubs/owm017.pdf, and http://www.epa.gov/npdes/pubs/cgp_fs_final_draft.pdf. Refer to http://cfpub.epa.gov/npdes/docs.cfm?document_type_id=1&view=Policy%20and%20Guidance%20Documents&program_id=6&sort=name for additional available publications.

c. Non-storm water discharges: The SWP3 must identify all allowable sources of non-storm water discharges listed in the permit that are combined with storm water discharges associated with construction activity at the site except for flows from fire fighting activities.

d. Maintenance of controls: All erosion and sediment control measures and other BMPs identified in the SWP3 must be maintained in effective operating condition. If existing BMPs must be modified or if additional BMPs are necessary, implementation must be completed before the next anticipated storm event.

e. Documentation of permit eligibility related to endangered species: The SWP3 must include documentation supporting a determination of permit eligibility with regard to endangered species.

f. Documentation of permit eligibility related to historic places:  The SWP3 must include documentation supporting a determination of permit eligibility with regard to historic places.

g. Copy of permit requirements:  The operator(s) must retain a copy of the SWP3 and signed NOI at the construction site or other local location accessible to the NPDES permitting authority.

h. Inspections – The SWP3 must specify which inspection schedule you will be following (e.g., inspections at least every 7 calendar days OR inspection at least once every 14 calendar days and within 24 hours of the end of a storm event of 0.5 inches or greater). Records of inspections must be kept with the SWP3.

i. Maintaining an updated SWP3: The SWP3, including the site map, must be amended whenever there is a change in design, construction, operation, or maintenance at the construction site that has a significant effect on the discharge of pollutants to waters of the US.

j. Signature, plan review, and making plans available – The SWP3 must be approved by at least one of the persons responsible for submitting an NOI for the project and a sign or other notice must be posted near the main entrance of the construction site.

k. Documentation of permit eligibility related to total maximum daily loads:  The SWP3 must include documentation supporting a determination of permit eligibility with regard to total maximum daily loads.

D. Deadlines for Compliance. Those small construction activities automatically designated by the Phase II storm water regulations are required to seek permit coverage by 10 March 2003, unless the NPDES permitting authority decides to phase in permit coverage and establish alternative deadlines. Small construction activities that begin on or after 10 March 2003 must apply for permit coverage prior to commencement of the construction (under the large construction permit, permittees were required to submit the NOI 48 hours prior to commencement of the construction activity.  That requirement has been waived; permittees must just ensure that the NOI is submitted prior to commencement), or within the time frame required by the applicable general permit. If the NPDES permitting authority designates your construction activity as regulated, you must seek permit coverage within 180 days of notice by the regulator.

For states where the EPA is the permitting authority, the EPA does not anticipate finalizing the General Permit for Discharges from Large and Small Construction Activities until June 2003.  Therefore, for those facilities in states where the EPA is the NPDES permitting authority, you must obtain permit coverage for large and small construction activities once the permit is finalized.  However, in EPA Regions 4 and 6, the existing General Permit for Discharges from Large Construction Activities remains in effect and permits for large construction activity must still be obtained.  Refer to http://cfpub.epa.gov/npdes/whatsnew.cfm?program_id=6 for further updates and information.
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CHAPTER 5.   “no exposure exclusion” for industrial activities

A. Background. The 1990 Phase I storm water regulations identified 11 categories of industrial activity that were required to obtain a NPDES permit for storm water discharges associated with industrial activity. Operators of facilities within category eleven (xi), referred to as “light industry,” were exempted from the definition of “storm water discharge associated with industrial activity,” and the subsequent requirement to obtain a NPDES permit if industrial activities and materials were not exposed to storm water. No certification of “no exposure” was required.
As a result of a 1992 Ninth Circuit court determination that the exemption was arbitrary and capricious, the 1999 Phase II storm water regulations were developed to provide for a “no exposure exclusion” for all 11 categories of industrial activity (except construction activities disturbing five (5) or more acres (category x)) provided the operator of the facility certifies that industrial activities and materials are not exposed to storm water.

B. Definitions. Applicability of the Phase II “no exposure exclusion” hinges on two definitions, as defined below:
1. No exposure means all industrial materials and activities are protected by a storm resistant shelter to prevent exposure to rain, snow, snowmelt, and/or runoff. Industrial materials or activities include, but are not limited to, material handling equipment or activities, industrial machinery, raw materials, intermediate products, by-products, final products, or waste products.

2. The term storm-resistant shelter includes completely roofed and walled buildings or structures, as well as structures with only a top cover but no side coverings, provided material under the structure is not otherwise subject to any run-on and subsequent runoff of storm water. The EPA will allow temporary cover, such as tarps, to be used to cover materials and activities as well. In addition, storm resistant shelter is not required for: 

a. Drums, barrels, tanks, and similar containers that are tightly sealed, provided those containers are not deteriorated and do not leak
; 

b. Adequately maintained vehicles used in material handling
; and

c. Final products
 that would not be mobilized in storm water discharge.

C. Applicability Determination and Compliance. Facility operators seeking to obtain relief under the “No Exposure Exclusion” must perform the following:
1. Written certification. You must certify that the facility meets the definition of “no exposure” to the permitting authority every five (5) years. Refer to enclosure (1) for permitting authority contact information and website links for your NPDES permitting authority’s “No Exposure Certification” form. The EPA’s form is a four-page form that uses a series of yes/no questions to aid the facility operator in determining if the facility meets the definition of “no exposure”. The form also serves as the operator’s certification, which is submitted to the permitting authority. Because some of the questions on the “No Exposure Certification” form can be unclear, a supplemental checklist has been developed to assist you in making the determination if your facility qualifies for the exclusion. Although the supplemental checklist addresses the majority of USCG activities, it is not meant to replace the “No Exposure Certification” nor does it address all of the possible situations the form inquires about. Refer to enclosure (3) for this checklist.

2. Municipality submittal. You are required to submit a copy, upon request, to the municipality in which the facility is located.

3. Inspection reports. You must allow the permitting authority and/or the operator of the MS4 into which your facility discharges access to the facility to perform inspections of the facility. Records of such inspections must be made available to the public upon request.

4. NPDES compliance. If you are currently covered under a Phase I NPDES permit for storm water discharges associated with industrial activity, but determine that your facility qualifies for the “No Exposure Exclusion,” the existing permit becomes null and void once a certification form is submitted. If you determine that your facility does not qualify for the “No Exposure Exclusion,” you must either continue to maintain compliance with your existing NPDES permit for storm water discharges associated with industrial activity or you must obtain coverage under the Phase I permit for discharges associated with industrial activity. However, the permitting authority retains the right to require you to obtain or maintain compliance with a NPDES permit even though your facility qualifies for the “No Exposure Exclusion” if the permitting authority determines that the discharge is contributing to the violation of, or interfering with the attainment or maintenance of, water quality standards. Should activities or storage practices change at the facility, so that activities or materials to come in contact with storm water, a BMP to alleviate storm water contact will have to be implemented or you will have to obtain a NPDES permit.

D. What USCG facilities are subject to NPDES permits for industrial activity? Only USCG facilities conducting regulated industrial activities from which a point source discharges storm water to surface waters of the U.S. need a NPDES permit for storm water discharges associated with industrial activity. Examples of regulated USCG activities include storm water runoff from Standard Industrial Classification (SIC) codes/North American Industry Classification System (NAICS) for ship repair (3731/336611), boat repair (3732/336612), airfields (4581/488119), and hazardous waste treatment, storage, or disposal facilities. Refer to COMDTPUB 11300.3, STORM WATER MANAGEMENT GUIDE, dated March 1995, for a detailed discussion of the NPDES Phase I storm water program with regard to industrial activities.
E. How can USCG facilities qualify for the “No Exposure Exclusion”? There are many ways a USCG facility can modify activities or storage practices to qualify for the exclusion.
1. Good housekeeping. You can move material storage indoors into existing buildings or structures, ensure that spills are prevented and/or cleaned up immediately, place temporary cover on temporary outside storage (e.g, tarps over drums awaiting pickup), maintain an up-to-date inventory of items to prevent overstocking of materials, regularly pickup and dispose of garbage and non-hazardous waste material, drain fluid from parts prior to disposal, ensure washing/fueling/maintenance activities occur in designated areas, etc.

2. Preventive maintenance. Ensure vehicles and equipment are inspected routinely to prevent leaks and spills from vehicles/equipment awaiting maintenance.

3. Diversion BMPs. Diversion BMPs prevent storm water contamination by directing storm water away from areas with hazardous materials. Examples of diversion BMPs include surface grading to prevent storm water run-on, covering an industrial area with a roof, or providing secondary containment for a fuel tank.

For more ideas on things you can do to help you qualify for the “No Exposure Exclusion,” see EPA’s guidance manual for qualifying for the No Exposure Exclusion at www.epa.gov/npdes/pubs/noxguide/pdf.
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Encl. (1) to COMDTPUB 11300.3 Phase II

NPDES permitting authority contact and regulatory status information 

(refer to the following pages for EPA regional office and state permitting authority contact information)
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Encl. (2) to COMDTPUB 11300.3 Phase II

Calculating the “r” factor for small construction activity

The following step-by-step guidance, figures, and Erosivity Index table was obtained from EPA’s Fact Sheet 3.1 Storm Water Phase II Final Rule, Construction Rainfall Erosivity Waiver, dated January 2000, and explains how to calculate the “R” factor for small construction activity:

2. Estimate the construction start date (i.e., the date you expect to begin disturbing soils, including grubbing, stockpiling, excavating, and grading activities). Pick the 15-day period for your start date (e.g., June 1- June 15).

2. Estimate the day you anticipate to have a permanent vegetative cover of at least 70%, or as defined by your permitting authority, over all previous disturbed areas. Round to the nearest 15-day period.

3. Refer to Figure 1 to find your Erosivity Index (EI) Zone based on your geographic location.

4. Refer to Table 1, the EI Table. Find the number of your EI Zone in the left column. Locate the EI values for the 15-day periods that correspond to the project start date and end periods you identified in Steps 1 and 2. Subtract the start value from the end value to find the %EI for your site. The maximum annual EI value for a project is 100%.

5. Refer to the appropriate Isoerodent Map (Figures 2 through 5). Interpolate the annual isoerodent value for your area. This is the annual “R” Factor for your site.

6. Multiply the percent value obtained in Step 4 by the annual isoerodent value obtained in Step 5. This is the “R” Factor for your scheduled project.

NOTE: RUSLE is the computer program used by the U.S. Department of Agriculture to develop the current R Factor maps and table. The current version of RUSLE will calculate the R Factor for the entire year for a limited number of cities in the U.S., but does not allow the R Factor to be easily adjusted based on a shorter period of construction. You may obtain RUSLE free of charge at http://www.sedlab.olemiss.edu/rusle. 
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Encl. (3) to COMDTPUB 11300.3 Phase II

“No exposure exclusion” determination checklist

Industrial Machinery/Equipment:

	Are vehicle/aviation maintenance activities performed onsite?
	 FORMCHECKBOX 

	yes
	 FORMCHECKBOX 

	no

	If yes, is all maintenance performed indoors?
	 FORMCHECKBOX 

	yes
	 FORMCHECKBOX 

	no

	If no, you may not qualify for the exclusion.

	Are vehicles or equipment washed onsite?
	 FORMCHECKBOX 

	yes
	 FORMCHECKBOX 

	no

	If yes, does the facility have a designated washrack?
	 FORMCHECKBOX 

	yes
	 FORMCHECKBOX 

	no

	If yes, does the washrack(s) discharge to surface water?
	 FORMCHECKBOX 

	yes
	 FORMCHECKBOX 

	no

	Is the washrack fully enclosed?
	 FORMCHECKBOX 

	yes
	 FORMCHECKBOX 

	no

	If no, does the washrack have a roof? 
	 FORMCHECKBOX 

	yes
	 FORMCHECKBOX 

	no

	If yes, is storm water run-on or runoff to/from the washrack prevented?
	 FORMCHECKBOX 

	yes
	 FORMCHECKBOX 

	no

	If washing is performed outside and discharges directly to the ground, is not covered, and/or run-on or runoff is not prevented, you do not qualify for the exclusion.

	Are leaking vehicles or equipment stored indoors?
	 FORMCHECKBOX 

	yes
	 FORMCHECKBOX 

	no

	If no, you do not qualify for the exclusion.


Bulk Fuel Storage and Loading/Unloading Areas

	Are vehicles/equipment fueled onsite?
	 FORMCHECKBOX 

	yes
	 FORMCHECKBOX 

	no

	If yes, are fuel loading/unloading areas roofed and graded such that storm water can’t run onto the pavement underneath the roofed area?
	 FORMCHECKBOX 

	yes
	 FORMCHECKBOX 

	no

	If no, you do not qualify for the exclusion.

	Do containers or tanks that are routinely filled or emptied outdoors have cover?
	 FORMCHECKBOX 

	yes
	 FORMCHECKBOX 

	no

	If no, you do not qualify for the exclusion.


Hazardous Material/Waste Storage/Accumulation Areas: 

	Is shelter from storm water provided for hazardous materials/hazardous waste storage/accumulation areas?
	 FORMCHECKBOX 

	yes
	 FORMCHECKBOX 

	no

	If no, you may not qualify for the exclusion.


Other Areas: 

	Is garbage (industrial and non-industrial in nature) protected from exposure to storm water?
	 FORMCHECKBOX 

	yes
	 FORMCHECKBOX 

	no

	If no, you do not qualify for the exclusion.

	Is there an open or closed landfill on the property?
	 FORMCHECKBOX 

	yes
	 FORMCHECKBOX 

	no

	If yes, if the landfill is closed, are materials exposed?
	 FORMCHECKBOX 

	yes
	 FORMCHECKBOX 

	no

	If yes, you do not qualify for the exclusion

	Are there any areas at the facility where pollutants/contaminants are exposed to storm water as a result of past industrial activity or spills/leaks?
	 FORMCHECKBOX 

	yes
	 FORMCHECKBOX 

	no

	If yes, you do not qualify for the exclusion

	Are there any areas at the facility where particulate matter or visible deposits of residuals from roof stacks/vents not otherwise regulated under an air quality control permit are evident in the storm water outflow?
	 FORMCHECKBOX 

	yes
	 FORMCHECKBOX 

	no

	If yes, you do not qualify for the exclusion

	Are there any areas at the facility where process wastewater is applied and thus exposed to storm water (unless otherwise permitted)?
	 FORMCHECKBOX 

	yes
	 FORMCHECKBOX 

	no

	If yes, you do not qualify for the exclusion


Encl. (4) to COMDTPUB 11300.3 Phase II

acronyms

	BMP
	Best Management Practice

	BOD
	Biochemical Oxygen Demand

	CEU
	Civil Engineering Unit

	CFR
	Code of Federal Regulations

	CO/OIC
	Commanding Officer/Officer-In-Charge

	COD
	Chemical Oxygen Demand

	COMDTPUB
	Commandant’s Publication

	CWA
	Clean Water Act

	EI
	Erosivity Index

	EPA
	Environmental Protection Agency

	FR
	Federal Register

	G-SEC-3
	United States Coast Guard Environmental Management Division

	ISC
	Integrated Support Command

	MEP
	Maximum Extent Practicable

	MLC
	Maintenance and Logistics Commands

	MS4
	municipal separate storm sewer system 

	NAICS
	North American Industry Classification System

	NOI
	Notice of Intent

	NOT
	Notice of Termination

	NOV
	Notice of Violation

	NPDES
	National Pollutant Discharge Elimination System

	P2
	Pollution Prevention

	RCRA
	Resource Conservation and Recovery Act

	RUSLE
	Revised Universal Soil Loss Equation

	SIC 
	Standard Industrial Classification 

	SPCC
	Spill Prevention, Control, and Countermeasure

	SWMP
	Storm Water Management Plan

	SWP3
	Storm Water Pollution Prevention Plan 

	TMDL
	Total Maximum Daily Load

	USCG
	United States Coast Guard

	UA
	Urbanized Area
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YES





You MUST obtain a small MS4 permit.





Has your MS4 been granted one of the two waivers (described on page 3-2; you may have to contact your NPDES permitting authority for assistance in determining if your MS4 is required to  implement controls to address wasteload allocations)?








YES





NO





NO








Has the NPDES permitting authority designated your small MS4 as a regulated small MS4 (your NPDES permitting authority will contact you directly)?








NO





NO





You DO NOT have to obtain a small MS4 permit.





Is your small MS4 located partially or fully in a UA according to the 2000 census (use the website listed on page 3-1 to access UA maps that will help you make this determination)?

















Does your facility meet the definition of a small MS4, as defined above? 

















Does your facility meet the definition of an MS4, as defined above? 








NO





YES





YES





YES





NO








� The EPA does not anticipate finalizing the General Permit for Discharges from Large and Small Construction Activities until June 2003.  Therefore, for those facilities in states where the EPA is the NPDES permitting authority, you must obtain permit coverage for large and small construction activities once the permit is finalized.  However, in EPA Regions 4 and 6, the existing General Permit for Discharges from Large Construction Activities remains in effect and permits for large construction activity must still be obtained.  Refer to � HYPERLINK "http://cfpub.epa.gov/npdes/whatsnew.cfm?program_id=6" ��http://cfpub.epa.gov/npdes/whatsnew.cfm?program_id=6� for further updates and information.


� NOTE: Some states may utilize different terms, such as “Non-traditional MS4”, which is a subset of the regulated small MS4 term and is used by CT and EPA Region 1.


� The U.S. Bureau of the Census’ general definition of a UA, based on population and population density, is a land area comprising one or more places – central place(s) – and the adjacent densely settled surrounding area – urban fringe – that together have a residential population of at least 50,000 and an overall population density of at least 1,000 people per square mile. A UA can comprise places, counties, Federal Indian Reservations, and minor civil divisions such as towns and townships.


� The TMDL process establishes the maximum amount of pollutants a water body can assimilate before water quality is impaired, then requires that this maximum level not be exceeded. 


� Pollutants of concern include biochemical oxygen demand (BOD), chemical oxygen demand (COD), oil and grease, sediment or a parameter that addresses sediment (e.g., total suspended solids, turbidity, siltation), pathogens, nitrogen, phosphorous, and any other pollutant that has been identified as a cause of impairment in any water body.


� An illicit discharge, as defined in 40 CFR 122.26(b)(2), is any discharge to a municipal separate storm sewer that is not composed entirely of storm water, except discharges pursuant to a NPDES permit and discharges resulting from fire fighting activities.


�  Some permitting authorities may view sheet flow over asphalt or concrete as channelized flow. If there is a question as to whether the discharge is channelized, it is best to contact your permitting authority for clarification.


� Erosivity is the term used to describe the potential for soil to erode (i.e., to wash off disturbed, unvegetated earth into waterways during storms).


� RUSLE is a predictive tool originally used to measure soil loss from agricultural lands at various times of the year on a regional basis. The “R” factor is time-sensitive and is dependant on when during the year a construction activity takes place, how long it lasts, and the expected rainfall and intensity during that time. Charts detailing the value of the Rainfall Erosivity Factor by particular regions can be found in Chapter 2 of the RUSLE user’s guide, which can be found at � HYPERLINK "http://www.epa.gov/owm/sw/phase2" ��http://www.epa.gov/owm/sw/phase2�. 


� Drums, barrels, tanks, or other containers stored outside that have valves that are used to put material in or take material out of the container, and that have dripped or may drip, are considered to be “leaking” and must be under a storm resistant shelter in order to qualify for the no exposure exclusion.


� Similarly, vehicles awaiting maintenance that are not leaking contaminants or are not otherwise a source of industrial pollutants are not considered exposed.


� Any product that can be used to make another product is considered an “intermediate product.” An example of a final product is a new car.
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