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SUBJECT:  The Survivor’s Benefit Plan (SBP) Annuity and Imminent Death

PURPOSE:  To explain the impact of section 642 of 107 Public Law 107 authorizing servicemembers who die on active duty to be eligible for SBP annuity regardless of time in service.

1. Background (Old Law): 

a. Servicemembers who reach 20 years of active duty are retirement eligible; therefore, if they die on active duty their surviving family members are eligible for SBP annuity.  Each military service also has its own regulatory procedure for imminent death, a procedure to retire a servicemember facing imminent death regardless of the years of actual service.  Imminent death procedures allow the surviving family members to receive the SBP annuity as the servicemember is actually retired.  Under the old law, surviving family members of a servicemember who dies on active duty before serving 20 years on active duty and who is not processed for imminent death retirement receives only Dependency Indemnification Compensation (DIC) and Social Security benefits.  

b. Under the old law, to calculate the SBP annuity, you first determine what the servicemember’s retirement pay would be if he retired on the date of death.  That figure is multiplied by 55% to reach the SBP annuity.  However, a DIC payment offsets the SBP annuity.  Thus, under the old law, if a servicemember dies on active duty with 23 years of active service, his family members are automatically entitled to SBP offset by DIC.  However, if that same servicemember dies on active duty with only 19 years of service, his family receives only DIC and Social Security.

c.  Applying the old law, the only way for a servicemember with less than 20 years active service to qualify for the SBP annuity is for the imminent death procedure to apply.  However, imminent death regulations require time to implement, even under extraordinary circumstances.  In addition, imminent death regulations presuppose that a servicemember will be treated in a military treatment facility whose physicians are versed in the procedure.  The inequitable treatment under the old system led to the introduction of legislation that eventually became section 642 107 P.L. 107.

2. The New Law.

a.  It is important to understand that the new law applies to all servicemembers who die on active duty, not just to those who die with less than 20 years of active service.  

b.  The new law, governing death on active duty, changes the calculation of assumed retirement pay to presume that everyone receives 75% of their base pay or the average of the high three years (whichever retirement system the servicemember is under) regardless of years in service.   The SBP annuity is calculated at 55% of that figure.

c. Under the new law, although qualifying for the SBP annuity, the servicemember who dies on active duty is not actually retired.  The new law requires that a SBP annuity go to the spouse and if no spouse then to a child.  Thus, the statute controls the SBP annuity not the elections of the servicemember.  Consequently, the amount of DIC offset will, in many cases, dramatically reduce the SBP annuity received by the surviving spouse.  DIC is advantageous to the spouse because it is a tax-free benefit.  However, many surviving spouses will only see that their SBP annuity is reduced and will not view that as beneficial.  Additionally, the servicemember is not retired; therefore, his survivors are not entitled to SSBP or the VA insurance.

d. It is also important to realize that the new law does not change or do away with the service’s imminent death procedures.  Imminent death retirement is still in place and when the situation arises where it can be implemented it is the preferred choice.  The imminent death procedures actually retire the servicemember and allow for an election to by-pass the spouse and select child coverage for the SBP annuity.  This may be financially advantageous since only spousal DIC offsets the SBP annuity.  In addition, a single servicemember can elect to provide SBP to someone with an insurable interest if they are retired under the imminent death procedure.  Furthermore, servicemembers retired under the imminent death procedures are entitled to Supplemental SBP (SSBP) and the Veteran’s Administration (VA) insurance of $20,000.

3. Legal Assistance Pointers.

a. Legal assistance attorneys must first recognize that imminent death retirement procedures, where available, are preferable to dying on active duty and using the new law.

                b.   Do not advise all surviving family members of servicemembers who die on active duty that the new law will result in an increase in benefits due to the SBP annuity.  All the new law does is make everyone eligible for the SBP annuity.  For many surviving family members, the actual dollar amount will not change, either because the servicemember was already over 30 years of service and therefore eligible for 75% of their average pay or high three, or because the DIC offset will be greater than the SBP annuity, or much of it.

4.  Examples:

     a.  A 31-year-old E-6 with 12 years active duty, with a spouse age 24 and two children ages 5 and 1 who dies on active duty in April 2002.  The spouse will receive Social Security totaling $1875 and DIC totaling $1403 but will not qualify for the SBP annuity.  This is because the servicemember’s pay at for purposes of determining the SBP annuity is less than $2267 and therefore the DIC offsets any SBP annuity.  (2267 x .75 = 1700 x .55 = 935).  This servicemember is no better off under the new law then the old law.

    b.  If this same servicemember were retired under the imminent death procedures, however, the surviving spouse could elect to waive their spousal SBP and elect child only.  The family would then receive Social Security of $1875, DIC of $1403, and the child’s SBP of $849.
  In addition, the VA pays a $20,000 life insurance payment to the surviving spouse.

� The actual dollar figures are not important here; they will change depending on the servicemember’s time in service, retirement plan, and family situation.  
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