APPENDIX 2�


GUIDE FOR INQUIRY INTO PRETRIAL AGREEMENTS�


		[NOTE:  If there is a pretrial agreement, the military judge must (1) ensure that the entire agreement is presented, provided that in a trial by military judge alone, the military judge ordinarily will not examine any sentence limitation until after sentence is announced; (2) ensure the agreement complies with RCM 705; and (3) inquire to ensure that the accused understands the agreement and that the parties agree to it.  See RCM 910(f).  If the agreement contains any ambiguous terms, the military judge should obtain clarification from the parties.  The agreement should be marked as an Appellate Exhibit.  If the agreement contains a sentence limitation and trial is before military judge alone, the sentence limitation should be marked as a separate Appellate Exhibit.]�


		[NOTE:  The following is a suggested form for an inquiry into a pretrial agreement.  It should be used with caution, tailoring it to the particular circumstances then existing at trial.  In any case a copy of the agreement should be placed in front of the accused during the inquiry.]�


MJ:	 	Appellate Exhibit       appears to be (the pleas provision of) a pretrial agreement between you and the convening authority.  Is that your signature on the agreement?


	ACC	:                      .�


MJ:	 	Were you represented by     (Defense Counsel)    at the time you entered into this pretrial agreement?


	ACC:	                      .�


MJ:	 	Did anyone force or pressure you to enter into this pretrial agreement?


	ACC:	                   .�


MJ:	Did you enter into this agreement freely and voluntarily?


ACC:	                   .�


MJ:	Before signing this agreement, did you read it over completely (including the sentence limiting portion which I have not yet seen)?


ACC:	                   .�


MJ:	Did you fully understand each and every provision of the entire agreement before you signed it?


ACC:	                    .�


	[NOTE:  Here is only one example of an explanation of the general effect of a pretrial agreement.  Tailor the inquiry to the specific agreement before the court.]�


MJ:	Now, we are going to go over the terms of the agreement to ensure that your understanding of those terms is the same as mine.  Basically, this agreement means that if you plead guilty to the Charge(s) and Specification(s) described in the agreement, the convening authority will limit the maximum sentence you can receive to that specified in the agreement.  (And, the convening authority will (withdraw Ch/Sp_______) (other).  Is that your understanding?


ACC:	                   .�


MJ:	The sentence limiting portion of the agreement usually sets limits in four or more categories of punishment:


MJ:	FIRST, punitive discharge; 


	SECOND, punishments involving confinement or restraint; 


	THIRD, punishments involving forfeitures or a fine (or both); 


	FOURTH, reduction in rate or pay grade; 


	and possibly, other types of punishment.


	Do you understand these categories?


ACC:	                     .�


MJ:	I don't know and I don't want to know the sentence limitation that you have agreed to, but I do want you to read that part of the agreement over to yourself once again right now.  [Pause for accused to read it over.] Now, without telling me what the limitation is, do you understand the maximum punishment that the convening authority may approve?


ACC:	                     .�


MJ:	If this court adjudges a sentence less than that contained in the agreement, you can receive no more than the sentence the court adjudges.  But if this court adjudges a sentence greater than that contained in the agreement, then you can receive no more �
than the sentence provided for in the agreement.  In other words, the agreement sets a ceiling on the sentence you can receive while leaving this court free to impose a lesser sentence.  Do you understand that?


ACC:	                     .�


MJ:	Now, there are several conditions that could result in a cancellation of this agreement.  If any one of these conditions takes place, the agreement will be null and void and will not be binding on either you or the convening authority.


MJ:	FIRST, if you fail to plead guilty to the Charge(s) and Specification(s) listed in the agreement, the agreement would be null and void.  You have already entered pleas of guilty as required by the agreement, so you have already fulfilled that portion of your agreement.


SECOND, if I refuse to accept your plea of guilty to any charge or specification, the agreement will be null and void.


THIRD, if, after initially pleading guilty, you change your pleas to not guilty and I let you do that, then this agreement would be nullified.


FOURTH, if at any time during this trial I reject your guilty pleas based on information disclosed during the trial, and enter pleas of not guilty on your behalf, the pretrial agreement would no longer be in effect.


ALSO, if I declare a mistrial, or if after the trial is over it is found that a new trial must be held, and you fail to plead again according to the agreement, the agreement would be nullified.�


MJ:	Do you understand each of these conditions?


ACC:	                      .�


MJ:	If your pleas are changed to not guilty for any reason and you are tried on (this) (any of these) offense(s), neither the fact that you offered to plead guilty nor the fact that you entered into this pretrial agreement could be used against you.  Do you understand that?


ACC:	                     .�


MJ:	Administrative discharge processing is entirely separate from this trial and your pretrial agreement.  Therefore, any agreement you may have regarding a punitive discharge does not prevent the Coast Guard from initiating administrative discharge proceedings against you which could result in an other than honorable discharge.  Do you understand this?�


MJ:	[If agreement waives administrative discharge board]�In some cases, a hearing before an administrative discharge board is required before a person can be administratively discharged.  Have you discussed with your counsel the possibility that you could be recommended for administrative discharge?


ACC:	_______________.�


MJ:	Do you understand what rights you would normally have before you could be administratively discharged?


ACC:	_______________.�


MJ:	So, do you understand what you’re giving up by this provision waiving administrative discharge board?


ACC:	_______________.�


MJ:	[All cases]  Under some circumstances you could be placed on involuntary appellate leave.  That means unpaid leave pending appellate review of your case.  You would not be working for the Coast Guard, not be paid by the Coast Guard, but you would not have been discharged either.  Has your counsel discussed appellate leave with you?


ACC:	_______________.�


MJ:  Do you understand how that could affect you?


ACC:	_____________.�


MJ:	[If agreement does not dispose of all specifications]  Counsel, can the government go forward on the specifications to which the accused has pleaded not guilty?


TC/DC: ______________.�


	[NOTE:  If the government can go forward on not-guilty matters, ascertain that the sentencing limitations are to apply regardless of outcome]�


�
[NOTE:  Go over each provision with the accused.  Point out the provision you are addressing, and ensure that the accused understands it.  The following are specific inquiries that may be applicable.  Any provision that hinders the accused’s ability to receive a fair trial should be stricken.  See RCM 705(c)(1).]�


MJ:	[If agreement waives motions.]  Defense counsel, were there any motions that could have been raised?  If so, what were they?


DC:	_____________.


	[NOTE:  If motions were possible concerning due process, jurisdiction, speedy trial, or command influence affecting the adjudicative process, do not allow them to be waived.  See RCM 705(C)(1)(b).  If waivable motions were possible, continue:]


MJ:	[To accused]  Have you discussed those possible motions with your counsel?


ACC:	______________.�


MJ:	Do you understand what you are giving up by this provision?


ACC:	______________.�


MJ:	[If agreement waives Article 32 investigation]  An Article 32 investigation is normally required before you can be tried by General Court-martial.  An Article 32 investigation is a pretrial hearing in which the government presents the essentials of the case against an accused.  Have you discussed with your counsel what is involved in an Article 32 investigation and what benefits it might have provided for your case?


ACC:	_____________.�


MJ:	So, do you understand what you’re giving up by this provision?


ACC:	_____________.�


MJ:	[If agreement waives out-of-area witnesses on sentencing]  Are there any potential witnesses from outside the local area that you might have called in the sentencing proceedings?


ACC:	____________.�


MJ:	[If yes.]  Are you doing something else to make up for their absence?


ACC:	____________.�


MJ:	Do you feel that this provision has put you at a disadvantage in presenting your sentencing case?


ACC:	______________.�


	[NOTE:  The agreement cannot deprive the accused of complete sentencing proceedings.  However, this provision per se is permissible.  RCM 705(C)(2)(e).  See RCM 1001(e)(2).]�


MJ:	[If agreement requires the accused to cooperate in prosecution of other accused(s)]  Counsel, what exactly does this provision require the accused to do in the future?


TC/DC: ____________.�


MJ:	[If some performance is required in the future][to accused]  Do you understand what you must do under this provision?


ACC:	______________.�


MJ:	[If agreement requires future performance by accused and also provides for withdrawal of one or more specifications]  Counsel, if the accused fails to comply with this provision, can the government prosecute the accused for the withdrawn specifications?


TC/DC: ______________.�


MJ:	[If agreement requires future performance.]  [To accused]  If you don’t do what you’re required to do under this provision, the sentence limitation in your agreement would be invalidated, null and void.  That could mean you would be confined longer, or forfeit more money, pay a larger fine, or whatever else should be reduced because of the agreement.  (Furthermore, another trial could be held, on the specifications that the agreement says are to be withdrawn.)  Do you understand?


ACC:	_________________.�


	[NOTE:  Next turn to the sentence limiting provisions (unless trial is by military judge alone).  State your interpretation of the maximum punishment that the convening authority can approve with respect to punitive discharge, confinement & restraint, forfeiture & fine, and reduction.  Ensure that all sentence limitations are clearly defined, and that each type of sentence element is covered; if a type is not mentioned in the agreement, ascertain that it is in fact not limited.  Also, interpret any related provisions.  The military judge should ensure that the accused understands each provision, and establish on the record that the parties’ interpretation of all sentence limiting provisions comports with that of the military judge.  Some specific questions to consider:�


	1.	Commuting sentence elements to other types.  Does the agreement provide for, or specifically prohibit, commutation of all or any part of the sentence by the convening authority?


2.  	Automatic forfeitures.  If the sentence, as limited by the agreement includes either confinement exceeding 6 months or a combination of punitive discharge and some confinement, automatic forfeitures will occur.  If there is a cap on forfeitures, does the accused understand that the cap won’t affect these automatic forfeitures?  The convening authority may defer forfeitures until action on the record, or waive them for six months for the benefit of dependents.  Is one of these possibilities intended to be part of the agreement?


3.	Suspensions.  Are all suspension provisions clear?  Does the accused understand the meaning and effect of suspension?  When does the period of suspension start (from actual release from confinement, or when the sentence is adjudged, or approved)?  What about credit for pretrial confinement - legal and illegal?  When does suspension period end?  Does it go beyond expected end of enlistment?  What is the length of suspension?  Does it exceed 18 months?  If so, is the justification for this apparent?  SEE MJM 5-E-1.b; U.S.  v Leonard, 41MJ 900 (CGCCA 1995);  U.S.  v Merritte, 42MJ 519 (CGCCA 1995); U.S.  v Bernier, 42 MJ 521 (CGCCA 1995).  What happens if the suspension period is to begin before the convening authority takes action, e.g., all confinement over 30 days suspended, and the convening authority does not have the record at that time; does the agreement require the convening authority to honor a deferment request?  Are there any special vacation provisions?  “Good behavior”: does this mean something other than “no violation of the UCMJ”?  If so, is the accused adequately informed as to what degree and type of misconduct will constitute breach of the agreement?  What kind of hearing, if any, is required before the convening authority may void the agreement?  Is it something other than that prescribed by RCM 1109?


4.	Restitution.  Are any restitution provisions fair and reasonable in light of forfeitures that may be adjudged?  Are they in addition to, or in lieu of forfeitures or a fine?  Do they absolve the accused of any further liability, or may the accused still be liable to reimburse the government for lost/damaged/stolen money or property?  Do they extend beyond the term of enlistment or beyond the probation period?  Can they be enforced?


5.	Deferment of confinement.  If the pretrial agreement provides for deferment of confinement until convening authority action, make sure that the accused understands the long range effects of that provision, particularly if not tied to limitation or suspension of confinement.�


MJ:	[If agreement provides that accused will not be administratively discharged based on same facts as court-martial]  In the past there have been reductions in force where the Commandant issued a directive that anyone who has been found guilty at a court-martial between certain dates is to be administratively discharged.  Counsel, do you agree that if that occurs in the future, discharge of this accused based on such a directive is not precluded by this provision?  [SEE U.S.  v DeBarrows, 41MJ 710 (CGCCA 1995).]�


�
Conclusion of Pretrial Agreement Inquiry


	[NOTE:  If the accused does not understand a  term, or if the parties disagree as to a term, the agreement should not be accepted unless the matter is resolved.  That is, the agreement must be conformed to the accused’s understanding with the government’s consent, or the accused must be permitted to withdraw the plea.  SEE RCM 910(h)(3).  If there are any illegal terms, the agreement should be modified in accordance with RCM 705.  The trial counsel should be granted a recess on request to obtain the assent of the convening authority to any material modification in the agreement.]�


MJ:	(Suspension of a sentence element could last beyond convening authority action.  Aside from that,)  Trial counsel, do you agree that once convening authority action has been taken, the convening authority cannot void the agreement?


TC:	_________________.�


MJ:	[To accused]  Do you believe that by agreeing to give up all of what you’ve agreed to give up, you’ve gained benefits that you might not otherwise have gained?


ACC:	___________________.�





MJ: 	Do you understand all of the provisions of this agreement (including the sentence limiting portion which I have not yet seen)?


ACC: 	                         .�


MJ: 	Was your understanding the same when you signed the agreement as it is now?


ACC:                          .�


MJ: 	Do both counsel concur in our understanding of the pretrial agreement?


TC: 	                        .


DC: 	                         .�


MJ:	Does the government agree that thus far there has been no breach of the agreement and it is in effect?


TC:	____________.�


MJ: 	In order to obtain this agreement, have you agreed to do anything or to give up any right that is not actually described in the agreement itself?�


ACC: 	                          .�


MJ: 	Does this pretrial agreement include all of the understandings of all of the parties to this agreement? In other words, is it correct to say that there are no other agreements or promises in this case?


TC 	                  .


DC: 	                  .


ACC: 	                   .�


MJ: 	                  , you may cancel this agreement at this time and enter pleas of not guilty.  Do you realize that?


ACC: 	                   .�


MJ: 	Knowing that, do you still want to plead guilty to (this) (these) offense(s)?


ACC: 	                    .�


MJ: 	I find that this agreement was entered into freely, knowingly, intelligently and voluntarily and I find the (remaining) provisions of this  pretrial agreement to be in accordance with RCM 705 and appellate case  law, not against public policy, and not contrary to my own concepts of fundamental fairness.�


[NOTE:  This ends the pretrial agreement inquiry; return to page A1-18 of Appendix 1.]
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