MILITARY JUDGE ALONE

 CONTESTED CASE
MJ:
Will the prosecution make an opening statement?
TC:

__________.
MJ:

Will the defense make an opening statement?
DC:

__________.
Prosecution Case.

MJ:

The prosecution may present its case.
TC:

The prosecution calls as its first witness __________________.
Oath for Witness.

TC:

Do you swear or affirm that the evidence you give in the case now 

in hearing shall be the truth, the whole truth, and nothing but the truth, so help you God?
WIT:

__________.

TC:

Please state your name (grade, duty station, and armed force), and 

address.


[Note:  The full address of a witness is not required.  It should be omitted in 

appropriate cases, as where it might endanger the witness.  In addition, except 

where an identification is inappropriate (e.g., when the witness is a laboratory technician), or where a foundation must be laid, trial counsel should at an early point ask the witness to identify the accused.]

WIT:

__________.



[TC Direct Examination of Witness – SEE MRE 611]
TC:

No further questions.
MJ:

[To DC] You may cross-examine.


[DC cross-examination of the witness]

DC:

No (further) questions.


[Note:  The parties should be permitted to conduct such redirect and recross 
examination as may reasonably be necessary.  SEE MRE 611.  After the parties have completed their questioning the military judge may ask additional questions.  SEE MRE 614.]

[Note:  After questioning of a witness is completed, the military judge should determine whether the witness is expected to be recalled.  The military judge should advise the witness as follows.]

Excusal and Warning to Witness.

MJ:

________________,  Please do not discuss your testimony or 
knowledge of the case with anyone except the attorneys until the 
trial is over.  If anyone else tries to talk to you about the case, stop 
them and report the matter to one of the attorneys or to me.  Thank 

you.  You are excused (subject to recall).


[Note:  The witness should withdraw from the courtroom.  If a witness desires to 
remain in the courtroom, ask both counsel for any objections.  SEE MRE 615.]

TC:

The prosecution calls as its next witness  __________________.

 [Note:  In the event of a recess, continuance, or adjournment the military judge 
should announce a time when the court-martial will reconvene.   When the court-martial resumes, the following announcement is appropriate.]
MJ:

The court-martial will come to order.

TC:

The military judge and the parties are present.

[Note:  Upon completion of the prosecution case, the trial counsel should announce:]

TC:

The prosecution rests.

[Note: A motion for a finding of not guilty may be raised at this point   SEE 
RCM 917.]

Defense Case.


[Note:  Defense consel may make an opening statement if one was 

not made previously.]

DC:

The defense calls as its first witness _____________________.



[Note:  Trial counsel should administer the oath to each witness.  Defense 
counsel conducts direct examination and trial counsel conducts cross-examination of each witness.  Redirect and recross examination may be conducted as appropriate.  Defense counsel continues to present the defense case.  Upon completion of the defense case, defense counsel should announce:]

DC:

The Defense rests.


[Note:  The parties may present evidence in rebuttal and surrebuttal.  SEE RCM 

913(c)(1).  After the parties complete their presentations, additional evidence may be presented when the military judge so directs.   SEE RCM 801(c), 913(c)(1)(F).]



[When a witness is recalled, the following is appropriate:]

TC:
Are you the same _________ who testified earlier in this court-martial?

WIT:

__________.

TC:

You are reminded you are still under oath.

Closing Arguments.
MJ:

Counsel may now argue.
TC:

[Argument]

DC:

[Argument]

TC:

[Rebuttal argument.]

MJ:

I will take the following exhibits with me to use during my 

deliberations: ________________________________. [Obtain the 

exhibits from the court reporter or trial counsel.]
Court will be closed for my deliberations.


[Note:  After the military judge has concluded deliberating and is ready to 
announce findings, the court is opened.  If there are mixed findings the military judge should be careful to enter findings with respect to each Specification and Charge.  If a specification alleges “on diverse occasions” and the military judge only finds a single occasion, the findings by exceptions and substitutions should include the date of the offense.  SEE RCM 922 and Appendix 10 to the MCM for authorized findings and form of findings.]

MJ:

Court will come to order.

TC:

The military judge and the parties are present.

MJ:

The Accused will stand and face the bench.  ________________, 

this court finds you: ____________________________________.

[Note:  Use the Findings Worksheet found in the Electronic Benchbook to reduce the possibility of errors in announcing sentence.]

MJ:

You may be seated.

SENTENCING BY

MILITARY JUDGE ALONE

MJ:
Are there any additions or corrections to the personal data concerning the accused shown on page 1 of the charge sheet(s)?
TC:
__________.

DC:
__________.

MJ:
Defense Counsel, has the accused been punished in any way prior to trial that would constitute illegal punishment under Article 13?
DC:
__________.

MJ:
[If the accused was in pretrial confinement]  I calculate ___ days of credit for pretrial confinement.  Do counsel concur?

TC:
__________.

DC:
__________.



[Note:  In mixed plea cases ask the following:]

MJ:
Does the prosecution desire that the matters addressed during the providence inquiry be considered in sentencing?

TC:
__________.

MJ:
[If yes]  Any objection from the defense?
DC:
__________.

MJ:
[If any objection]  Your objection is (overruled) (sustained).

[Note:  If matters involving misconduct not charged were developed during the providence inquiry, the MJ should indicate for the record that these matters will not be considered for the purpose of determining an appropriate sentence unless allowed under R.C.M. 1001(b).]

MJ:
The court will note the personal data on the charge sheet (and consider the matters addressed during the providence inquiry (as well as the stipulation of fact, Prosecution Exhibit ___) (except for ___________).


Does the prosecution have other matters to present?


[Note: The prosecution may present certain matters from the accused’s personnel records, evidence of previous convictions, evidence in aggravation, and evidence of rehabilitative potential.  SEE RCM 1001(b)(2)-(5).  Be alert for rehabilitative potential issues!  SEE U.S. v. Pompey, 33 MJ 255 (CMA 1991); U.S. v. Claxton, 32 MJ 159 (CMA 1991); U.S. v. Aurich, 31 MJ 95 (CMA 1990); U.S. v. Ort, 28 MJ 301 (CMA 1988), and cases cited therein; RCM 1001(b)(5).]

TC:
[Upon conclusion of the sentencing case]  The prosecution has nothing further.

Allocution Rights.

MJ:
______________, you have the right to present matters in extenuation and mitigation, that is, matters about the offense(s) or about yourself that you want me to consider in deciding a sentence.  In addition to the testimony of witnesses and the offering of documentary evidence, you may yourself, if you wish, testify under oath, you may make an unsworn statement, or you may remain silent.  If you testify, you may be cross-examined by the trial counsel and questioned by me.  If you decide to make an unsworn statement you may not be cross-examined by the trial counsel or questioned by me, but the prosecution may offer evidence to rebut anything contained in your unsworn statement.  You may make an unsworn statement orally or in writing, personally or through your counsel, or you may use any combination of these ways.  If you decide to exercise your right to remain silent, that cannot be held against you in any way.  Do you understand these rights?

ACC:
__________.

MJ:
Do you want to exercise those rights?


[Note:  The defense may now present matters in rebuttal and extenuation and mitigation.  SEE RCM 1001(c).]

ACC/DC:
__________.

DC:
[Upon completion of the defense sentencing case]  The defense has nothing further.

MJ:
Does the prosecution have a case in rebuttal?

[Note:  SEE RCM 1001(a)(1)(C).]

TC:
__________.

MJ:
[If the prosecution offers rebuttal evidence]  Does the defense have a case in surrebuttal?


[Note:  SEE RCM 1001(a)(1)(C).]

MJ:
I consider the maximum sentence that may be imposed in this case to be ____________________________.  Do the parties agree?

TC:
__________.

DC:
__________.

MJ:
Counsel may now argue.

TC:
[Argument]
DC:
[Argument]
TC:
[Rebuttal argument]


[Note:  Rebuttal argument should be limited to “truly responsive rebuttal.”  SEE RCM 1001(a) and (g) and U.S. v. Martin, 39 MJ 481 (CMA 1994).]


[Note:  Instruct defense counsel to go over the accused’s post-trial and appellate rights during deliberations.]

MJ:
The court will be closed for my deliberations.


[Note:  SEE RCM 1007 and Appendix 12, MCM, for authorized sentences and forms of sentence.   Upon conclusion of deliberations on sentence the court-martial will be reopened.]

MJ:
The court-martial will come to order.

TC:
The military judge and the parties are present.

MJ:
The accused will stand and face the bench.  


This court sentences you to the following:


[Announce sentence using proper forms from Appendix 11 of the MCM.]

MJ:
You may be seated.

[Note:  If there is no pretrial agreement, go to Post-Trial and Appellate Rights and Adjournment.  If there is a pretrial agreement, continue.]
MJ:
I will now examine Appellate Exhibit ___, which contains the sentence limitation portion of the pretrial agreement.  Defense counsel, may I have Appellate Exhibit ___?

[If there is a pretrial agreement, examine the sentence limiting portion.  SEE RCM 910(f)(3).  The military judge should ensure that the accused understands each provision.  If the military judge determines that the accused does not understand the material terms of the agreement or that the parties disagree as to such terms, the military judge shall conform the agreement to the accused’s understanding (with the consent of the government) or permit the accused to withdraw the plea.  SEE RCM 910(h)(3).]
DC:
May I approach?  I am handing the Military Judge what has previously been marked as Appellate Exhibit ___, the sentence limitation portion of the pretrial agreement.

MJ:
[MJ must review the document, then proceed as follows:]  This document states that the convening authority may approve ________________________.   

[Note:  The military judge should state the maximum punishment that the convening authority may approve, as well as interpret any other provisions not previously covered.]  
MJ:
Do counsel agree that I have correctly stated the effect of the pretrial agreement on the sentence?

TC:
__________.

DC:
__________.

MJ:
___________________, do you agree that I have correctly stated the effect of the pretrial agreement on the sentence?


[Note:  The MJ should discuss all aspects of the remainder of the agreement and resolve any ambiguities.]

ACC:
__________.

MJ:
Do you understand all of the provisions of this agreement?

ACC:
__________.

MJ:
Do both counsel concur in our understanding of the pretrial agreement?

TC:
__________.

DC:
__________.

MJ:
Very well.  Having now examined and discussed the sentence limiting portion of the pretrial agreement, I reiterate my previous finding that this pretrial agreement was entered into freely, knowingly, intelligently and voluntarily.  I further find that all of the provisions of this agreement are in accordance with RCM 705 and appellate case law, are not against public policy, and are not contrary to my own concepts of fundamental fairness.


[Note:  Proceed to Post-Trial and Appellate Rights Advice and Adjournment.]
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