
CHAPTER VII. PRETRIAL MATTERS

Rule 701. Discovery

(a) Disclosure by the trial counsel. Except as other-
wise provided in subsections (f) and (g)(2) of this
rule, the trial counsel shall provide the following
information or matters to the defense—

(1) Papers accompanying charges; convening or-
ders; statements. As soon as practicable after service
of charges under R.C.M. 602, the trial counsel shall
provide the defense with copies of, or, if extraordi-
nary circumstances make it impracticable to provide
copies, permit the defense to inspect:

(A) Any paper which accompanied the charges
when they were referred to the court-martial, includ-
ing papers sent with charges upon a rehearing or
new trial;

(B) The convening order and any amending or-
ders; and

(C) Any sworn or signed statement relating to
an offense charged in the case which is in the pos-
session of the trial counsel.

( 2 )  D o c u m e n t s ,  t a n g i b l e  o b j e c t s ,  r e p o r t s .  A f t e r
service of charges, upon request of the defense, the
Government shall permit the defense to inspect:

( A )  A n y  b o o k s ,  p a p e r s ,  d o c u m e n t s ,  p h o t o -
graphs, tangible objects, buildings, or places, or cop-
i e s  o f  p o r t i o n s  t h e r e o f ,  w h i c h  a r e  w i t h i n  t h e
possession, custody, or control of military authori-
ties, and which are material to the preparation of the
defense or are intended for use by the trial counsel
as evidence in the prosecution case-in-chief at trial,
or were obtained from or belong to the accused; and

(B) Any results or reports of physical or mental
examinations, and of scientific tests or experiments,
or copies thereof, which are within the possession,
custody, or control of military authorities, the exist-
ence of which is known or by the exercise of due
diligence may become known to the trial counsel,
and which are material to the preparation of the
defense or are intended for use by the trial counsel
as evidence in the prosecution case-in-chief at trial.

Discussion

For specific rules concerning certain mental examinations of

the accused or third party patients, see R.C.M. 701(f), R.C.M.
706, Mil. R. Evid. 302 and Mil. R. Evid. 513.

(3) Witnesses. Before the beginning of trial on the
merits the trial counsel shall notify the defense of
the names and addresses of the witnesses the trial
counsel intends to call:

(A) In the prosecution case-in-chief; and

(B) To rebut a defense of alibi, innocent inges-
t i o n ,  o r  l a c k  o f  m e n t a l  r e s p o n s i b i l i t y ,  w h e n  t r i a l
counsel has received timely notice under subsection
(b)(1) or (2) of this rule.

Discussion

Such notice should be in writing except when impracticable.

(4) Prior convictions of accused offered on the
merits. Before arraignment the trial counsel shall
notify the defense of any records of prior civilian or
court-martial convictions of the accused of which
the trial counsel is aware and which the trial counsel
may offer on the merits for any purpose, including
impeachment, and shall permit the defense to inspect
such records when they are in the trial counsel’s
possession.

(5) Information to be offered at sentencing. Upon
request of the defense the trial counsel shall:

(A) Permit the defense to inspect such written
material as will be presented by the prosecution at
the presentencing proceedings; and

(B) Notify the defense of the names and ad-
dresses of the witnesses the trial counsel intends to
call at the presentencing proceedings under R.C.M.
1001(b).

(6) Evidence favorable to the defense. The trial
counsel shall, as soon as practicable, disclose to the
defense the existence of evidence known to the trial
counsel which reasonably tends to:

(A) Negate the guilt of the accused of an of-
fense charged;

(B) Reduce the degree of guilt of the accused
of an offense charged; or

(C) Reduce the punishment.
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Discussion

In addition to the matters required to be disclosed under
subsection (a) of this rule, the Government is required to notify
the defense of or provide to the defense certain information under
other rules. Mil. R. Evid. 506 covers the disclosure of unclassified
information which is under the control of the Government. Mil.
R. Evid. 505 covers disclosure of classified information.

Other R.C.M. and Mil. R. Evid. concern disclosure of other
specific matters. See R.C.M. 308 (identification of accuser), 405
(report of Article 32 investigation), 706(c)(3)(B) (mental exami-
nation of accused), 914 (production of certain statements), and
1004(b)(1) (aggravating circumstances in capital cases); Mil. R.
Evid. 301(c)(2) (notice of immunity or leniency to witnesses),
302 (mental examination of accused), 304(d)(1) (statements by
accused), 311(d)(1) (evidence seized from accused), 321(c)(1)
(evidence based on lineups), 507 (identity of informants), 612
(memoranda used to refresh recollection), and 613(a) (prior in-
consistent statements).

Requirements for notice of intent to use certain evidence are
found in: Mil. R. Evid. 201A(b) (judicial notice of foreign law),
301(c)(2) (immunized witnesses), 304(d)(2) (notice of intent to
use undisclosed confessions), 304(f) (testimony of accused for
limited purpose on confession), 311(d)(2)(B) (notice of intent to
use undisclosed evidence seized), 311(f) (testimony of accused
for limited purpose on seizures), 321(c)(2)(B) (notice of intent to
use undisclosed line-up evidence), 321(e) (testimony of accused
for limited purpose of line-ups), 412(c)(1) and (2) (intent of
defense to use evidence of sexual misconduct by a victim); 505(h)
(intent to disclose classified information), 506(h) (intent to dis-
close privilege government information), and 609(b) (intent to
impeach with conviction over 10 years old).

(b) Disclosure by the defense. Except as otherwise
provided in subsections (f) and (g)(2) of this rule,
the defense shall provide the following information
to the trial counsel—

(1) Names of witnesses and statements.

(A) Before the beginning of trial on the merits,
t h e  d e f e n s e  s h a l l  n o t i f y  t h e  t r i a l  c o u n s e l  o f  t h e
names and addresses of all witnesses, other than the
accused, whom the defense intends to call during the
d e f e n s e  c a s e  i n  c h i e f ,  a n d  p r o v i d e  a l l  s w o r n  o r
signed statements known by the defense to have
been made by such witnesses in connection with the
case.

(B) Upon request of the trial counsel, the de-
fense shall also

(i) Provide the trial counsel with the names
and addresses of any witnesses whom the defense
i n t e n d s  t o  c a l l  a t  t h e  p r e s e n t e n c i n g  p r o c e e d i n g s
under R.C.M. 1001(c); and

(ii) Permit the trial counsel to inspect any

written material that will be presented by the de-
fense at the presentencing proceeding.

Discussion

Such notice shall be in writing except when impracticable.
See R.C.M. 701(f) for statements that would not be subject to
disclosure.

(2) Notice of certain defenses. The defense shall
notify the trial counsel before the beginning of trial
on the merits of its intent to offer the defense of
alibi, innocent ingestion, or lack of mental responsi-
bility, or its intent to introduce expert testimony as
to the accused’s mental condition. Such notice by
the defense shall disclose, in the case of an alibi
defense, the place or places at which the defense
claims the accused to have been at the time of the
alleged offense, and, in the case of an innocent in-
gestion defense, the place or places where, and the
circumstances under which the defense claims the
accused innocently ingested the substance in ques-
tion, and the names and addresses of the witnesses
upon whom the accused intends to rely to establish
any such defenses.

Discussion

Such notice should be in writing except when impracticable.
See R.C.M. 916(k) concerning the defense of lack of mental
responsibility. See R.C.M. 706 concerning inquiries into the men-
tal responsibility of the accused. See Mil. R. Evid. 302 concerning
statements by the accused during such inquiries. If the defense
needs more detail as to the time, date, or place of the offense to
comply with this rule, it should request a bill of particulars. See
R.C.M. 906(b)(6).

(3) Documents and tangible objects. If the defense
requests disclosure under subsection (a)(2)(A) of this
rule, upon compliance with such request by the Gov-
ernment, the defense, on request of the trial counsel,
s h a l l  p e r m i t  t h e  t r i a l  c o u n s e l  t o  i n s p e c t  b o o k s ,
papers, documents, photographs, tangible objects, or
copies or portions thereof, which are within the pos-
session, custody, or control of the defense and which
the defense intends to introduce as evidence in the
defense case-in-chief at trial.

(4) Reports of examination and tests. If the de-
fense requests disclosure under subsection (a)(2)(B)
of this rule, upon compliance with such request by
t h e  G o v e r n m e n t ,  t h e  d e f e n s e ,  o n  r e q u e s t  o f  t r i a l
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counsel, shall (except as provided in R.C.M. 706,
Mil. R. Evid. 302, and Mil. R. Evid. 513) permit the
trial counsel to inspect any results or reports of
physical or mental examinations and of scientific
tests or experiments made in connection with the
particular case, or copies thereof, that are within the
possession, custody, or control of the defense that
the defense intends to introduce as evidence in the
defense case-in-chief at trial or that were prepared
by a witness whom the defense intends to call at
trial when the results or reports relate to that wit-
ness’ testimony.

(5) Inadmissibility of withdrawn defense. If an in-
t e n t i o n  t o  r e l y  u p o n  a  d e f e n s e  u n d e r  s u b s e c t i o n
(b)(2) of this rule is withdrawn, evidence of such
intention and disclosures by the accused or defense
counsel made in connection with such intention is
not, in any court-martial, admissible against the ac-
cused who gave notice of the intention.

Discussion

In addition to the matters covered in subsection (b) of this
rule, defense counsel is required to give notice or disclose evi-
dence under certain Military Rules of Evidence: Mil. R. Evid.
201A(b) (judicial notice of foreign law), 304(f) (testimony by the
accused for a limited purpose in relation to a confession), 311(b)
(same, search), 321(e) (same, lineup), 412(c)(1) and (2) (intent to
offer evidence of sexual misconduct by a victim), 505(h) (intent
to disclose classified information), 506(h) (intent to disclose privi-
leged government information), 609(b) (intent to impeach a wit-
ness with a conviction older than 10 years), 612(2) (writing used
to refresh recollection), and 613(a) (prior inconsistent statements).

(c) Failure to call witness. The fact that a witness’
name is on a list of expected or intended witnesses
provided to an opposing party, whether required by
this rule or not, shall not be ground for comment
upon a failure to call the witness.

(d) Continuing duty to disclose. If, before or during
the court-martial, a party discovers additional evi-
dence or material previously requested or required to
be produced, which is subject to discovery or in-
spection under this rule, that party shall promptly
notify the other party or the military judge of the
existence of the additional evidence or material.

(e) Access to witnesses and evidence. Each party
shall have adequate opportunity to prepare its case
and equal opportunity to interview witnesses and
inspect evidence. No party may unreasonably im-

pede the access of another party to a witness or
evidence.

Discussion

Convening authorities, commanders and members of their
immediate staffs should make no statement, oral or written, and
take no action which could reasonably be understood to discour-
age or prevent witnesses from testifying truthfully before a court-
martial, or as a threat of retribution for such testimony.

(f) Information not subject to disclosure. Nothing in
this rule shall be construed to require the disclosure
of information protected from disclosure by the Mil-
itary Rules of Evidence. Nothing in this rule shall
require the disclosure or production of notes, memo-
randa, or similar working papers prepared by coun-
sel and counsel’s assistants and representatives.

(g) Regulation of discovery.

(1) Time, place, and manner. The military judge
m a y ,  c o n s i s t e n t  w i t h  t h i s  r u l e ,  s p e c i f y  t h e  t i m e ,
place, and manner of making discovery and may
prescribe such terms and conditions as are just.

(2) Protective and modifying orders. Upon a suf-
ficient showing the military judge may at any time
order that the discovery or inspection be denied,
restricted, or deferred, or make such other order as is
appropriate. Upon motion by a party, the military
judge may permit the party to make such showing,
in whole or in part, in writing to be inspected only
by the military judge. If the military judge grants
relief after such an ex parte showing, the entire text
of the party’s statement shall be sealed and attached
to the record of trial as an appellate exhibit. Such
material may be examined by reviewing authorities
in closed proceedings for the purpose of reviewing
the determination of the military judge.

(3) Failure to comply. If at any time during the
court-martial it is brought to the attention of the
military judge that a party has failed to comply with
this rule, the military judge may take one or more of
the following actions:

(A) Order the party to permit discovery;

(B) Grant a continuance;

( C )  P r o h i b i t  t h e  p a r t y  f r o m  i n t r o d u c i n g  e v i -
dence, calling a witness, or raising a defense not
disclosed; and

(D) Enter such other order as is just under the
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circumstances. This rule shall not limit the right of
the accused to testify in the accused’s behalf.

Discussion

Factors to be considered in determining whether to grant an
exception to exclusion under subsection (3)(C) include: the extent
of disadvantage that resulted from a failure to disclose; the reason
for the failure to disclose; the extent to which later events miti-
gated the disadvantage caused by the failure to disclose; and any
other relevant factors.

The sanction of excluding the testimony of a defense witness
should be used only upon finding that the defense counsel’s
failure to comply with this rule was willful and motivated by a
desire to obtain a tactical advantage or to conceal a plan to
present fabricated testimony. Moreover, the sanction of excluding
the testimony of a defense witness should only be used if alterna-
tive sanctions could not have minimized the prejudice to the
Government. Before imposing this sanction, the military judge
must weigh the defendant’s right to compulsory process against
the countervailing public interests, including (1) the integrity of
the adversary process; (2) the interest in the fair and efficient
administration of military justice; and (3) the potential prejudice
to the truth-determining function of the trial process.

Procedures governing refusal to disclose classified informa-
tion are in Mil. R. Evid. 505. Procedures governing refusal to
disclose other government information are in Mil. R. Evid. 506.
Procedures governing refusal to disclose an informant’s identity
are in Mil. R. Evid. 507.

(h) Inspect. As used in this rule “inspect” includes
the right to photograph and copy.

Rule 702. Depositions
(a) In general. A deposition may be ordered when-
ever, after preferral of charges, due to exceptional
circumstances of the case it is in the interest of
justice that the testimony of a prospective witness be
taken and preserved for use at an investigation under
Article 32 or a court-martial.

Discussion

A deposition is the out-of-court testimony of a witness under
oath in response to questions by the parties, which is reduced to
writing or recorded on videotape or audiotape or similar material.
A deposition taken on oral examination is an oral deposition, and
a deposition taken on written interrogatories is a written deposi-
tion. Written interrogatories are questions, prepared by the prose-
cution, defense, or both, which are reduced to writing before
submission to a witness whose testimony is to be taken by depo-
sition. The answers, reduced to writing and properly sworn to,
constitute the deposition testimony of the witness.

Note that under subsection (i) of this rule a deposition may

be taken by agreement of the parties without necessity of an
order.

A deposition may be taken to preserve the testimony of a
witness who is likely to be unavailable at the investigation under
Article 32 (see R.C.M. 405(g)) or at the time of trial (see R.C.M.
703(b)). Part of all of a deposition, so far as otherwise admissible
under the Military Rules of Evidence, may be used on the merits
or on an interlocutory question as substantive evidence if the
witness is unavailable under Mil. R. Evid. 804(a) except that a
deposition may be admitted in a capital case only upon offer by
the defense. See Mil. R. Evid. 804(b)(1). In any case, a deposition
may be used by any party for the purpose of contradicting or
impeaching the testimony of the deponent as a witness. See Mil.
R. Evid. 613. If only a part of a deposition is offered in evidence
by a party, an adverse party may require the proponent to offer all
which is relevant to the part offered, and any party may offer
other parts. See Mil. R. Evid. 106.

A deposition which is transcribed is ordinarily read to the
court-martial by the party offering it. See also subsection (g)(3) of
this rule. The transcript of a deposition may not be inspected by
the members. Objections may be made to testimony in a written
deposition in the same way that they would be if the testimony
were offered through the personal appearance of a witness.

Part or all of a deposition so far as otherwise admissible
under the Military Rules of Evidence may be used in presentenc-
ing proceedings as substantive evidence as provided in R.C.M.
1001.

DD Form 456 (Interrogatories and Deposition) may be used
in conjunction with this rule.

(b) Who may order. A convening authority who has
the charges for disposition or, after referral, the con-
vening authority or the military judge may order that
a deposition be taken on request of a party.

(c) Request to take deposition.

( 1 )  S u b m i s s i o n  o f  r e q u e s t .  A t  a n y  t i m e  a f t e r
charges have been preferred, any party may request
in writing that a deposition be taken.

Discussion

A copy of the request and any accompanying papers ordinar-
ily should be served on the other parties when the request is
submitted.

(2) Contents of request. A request for a deposition
shall include:

(A) The name and address of the person whose
deposition is requested, or, if the name of the person
is unknown, a description of the office or position of
the person;

(B) A statement of the matters on which the
person is to be examined;
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(C) A statement of the reasons for taking the
deposition; and

(D) Whether an oral or written deposition is
requested.

(3) Action on request.

(A) In general. A request for a deposition may
be denied only for good cause.

Discussion

Good cause for denial includes: failure to state a proper
ground for taking a deposition; failure to show the probable
relevance of the witness’ testimony, or that the witness’ testimony
would be unnecessary. The fact that the witness is or will be
available for trial is good cause for denial in the absence of
unusual circumstances, such as improper denial of a witness re-
quest at an Article 32 hearing, unavailability of an essential wit-
ness at an Article 32 hearing, or when the Government has
improperly impeded defense access to a witness.

(B) Written deposition. A request for a written
deposition may not be approved without the consent
of the opposing party except when the deposition is
ordered solely in lieu of producing a witness for
sentencing under R.C.M. 1001 and the authority or-
dering the deposition determines that the interests of
the parties and the court-martial can be adequately
served by a written deposition.

Discussion

A request for an oral deposition may be approved without
the consent of the opposing party.

(C) Notification of decision. The authority who
acts on the request shall promptly inform the requ-
esting party of the action on the request and, if the
request is denied, the reasons for denial.

(D) Waiver. Failure to review before the mili-
tary judge a request for a deposition denied by a
convening authority waives further consideration of
the request.

(d) Action when request is approved.

(1) Detail of deposition officer. When a request
for a deposition is approved, the convening authority
shall detail an officer to serve as deposition officer
or request an appropriate civil officer to serve as
deposition officer.

Discussion

See Article 49(c).
When a deposition will be at a point distant from the com-

mand, an appropriate authority may be requested to make availa-
ble an officer to serve as deposition officer.

(2) Assignment of counsel. If charges have not yet
been referred to a court-martial when a request to
take a deposition is approved, the convening author-
ity who directed the taking of the deposition shall
e n s u r e  t h a t  c o u n s e l  q u a l i f i e d  a s  r e q u i r e d  u n d e r
R.C.M. 502(d) are assigned to represent each party.

Discussion

The counsel who represents the accused at a deposition ordi-
narily will form an attorney-client relationship with the accused
which will continue through a later court-martial. See R.C.M.
506.

If the accused has formed an attorney-client relationship with
military counsel concerning the charges in question, ordinarily
that counsel should be appointed to represent the accused.

( 3 )  I n s t r u c t i o n s .  T h e  c o n v e n i n g  a u t h o r i t y  m a y
give instructions not inconsistent with this rule to
the deposition officer.

Discussion

Such instruction may include the time and place for taking
the deposition.

(e) Notice. The party at whose request a deposition
is to be taken shall give to every other party reason-
able written notice of the time and place for taking
the deposition and the name and address of each
person to be examined. On motion of a party upon
whom the notice is served the deposition officer
may for cause shown extend or shorten the time or
change the place for taking the deposition, consistent
with any instructions from the convening authority.

(f) Duties of the deposition officer. In accordance
with this rule, and subject to any instructions under
subsection (d)(3) of this rule, the deposition officer
shall:

(1) Arrange a time and place for taking the depo-
sition and, in the case of an oral deposition, notify
the party who requested the deposition accordingly;

( 2 )  A r r a n g e  f o r  t h e  p r e s e n c e  o f  a n y  w i t n e s s
whose deposition is to be taken in accordance with
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the procedures for production of witnesses and evi-
dence under R.C.M. 703(e);

(3) Maintain order during the deposition and pro-
tect the parties and witnesses from annoyance, em-
barrassment, or oppression;

(4) Administer the oath to each witness, the re-
porter, and interpreter, if any;

(5) In the case of a written deposition, ask the
questions submitted by counsel to the witness;

(6) Cause the proceedings to be recorded so that
a verbatim record is made or may be prepared;

(7) Record, but not rule upon, objections or mo-
tions and the testimony to which they relate;

(8) Authenticate the record of the deposition and
forward it to the authority who ordered the deposi-
tion; and

(9) Report to the convening authority any sub-
stantial irregularity in the proceeding.

Discussion

When any unusual problem, such as improper conduct by
counsel or a witness, prevents an orderly and fair proceeding, the
deposition officer should adjourn the proceedings and inform the
convening authority.

The authority who ordered the deposition should forward
copies to the parties.

(g) Procedure.

(1) Oral depositions.

(A) Rights of accused. At an oral deposition,
the accused shall have the rights to:

(i) Be present except when: (a) the accused,
absent good cause shown, fails to appear after notice
of time and place of the deposition; (b) the accused
i s  d i s r u p t i v e  w i t h i n  t h e  m e a n i n g  o f  R . C . M .
804(b)(2); or (c) the deposition is ordered in lieu of
production of a witness on sentencing under R.C.M.
1001 and the authority ordering the deposition deter-
mines that the interests of the parties and the court-
martial can be served adequately by an oral deposi-
tion without the presence of the accused; and

(ii) Be represented by counsel as provided in
R.C.M. 506.

( B )  E x a m i n a t i o n  o f  w i t n e s s e s .  E a c h  w i t n e s s
giving an oral deposition shall be examined under
oath. The scope and manner of examination and
cross-examination shall be such as would be allowed

in the trial itself. The Government shall make availa-
ble to each accused for examination and use at the
taking of the deposition any statement of the witness
which is in the possession of the United States and
to which the accused would be entitled at the trial.

Discussion

As to objections, see subsections (f)(7) and (h) of this rule.
As to production of prior statements of witnesses, see R.C.M.
914; Mil. R. Evid. 612, 613.

A sample oath for a deposition follows.
“You (swear) (affirm) that the evidence you give shall be

the truth, the whole truth, and nothing but the truth (so help you
God)?”

(2) Written depositions.

(A) Rights of accused. The accused shall have
the right to be represented by counsel as provided in
R.C.M. 506 for the purpose of taking a written dep-
osition, except when the deposition is taken for use
at a summary court-martial.

(B) Presence of parties. No party has a right to
be present at a written deposition.

(C) Submission of interrogatories to opponent.
The party requesting a written deposition shall sub-
mit to opposing counsel a list of written questions to
be asked of the witness. Opposing counsel may ex-
amine the questions and shall be allowed a reasona-
b l e  t i m e  t o  p r e p a r e  c r o s s - i n t e r r o g a t o r i e s  a n d
objections, if any.

Discussion

The interrogatories and cross-interrogatories should be sent
to the deposition officer by the party who requested the deposi-
tion. See subsection (h)(3) of this rule concerning objections.

( D )  E x a m i n a t i o n  o f  w i t n e s s e s .  T h e  d e p o s i t i o n
officer shall swear the witness, read each question
presented by the parties to the witness, and record
each response. The testimony of the witness shall be
recorded on videotape, audiotape, or similar material
or shall be transcribed. When the testimony is tran-
scribed, the deposition shall, except when impracti-
cable, be submitted to the witness for examination.
The deposition officer may enter additional matters
then stated by the witness under oath. The deposi-
tion shall be signed by the witness if the witness is
available. If the deposition is not signed by the wit-
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ness, the deposition officer shall record the reason.
T h e  c e r t i f i c a t e  o f  a u t h e n t i c a t i o n  s h a l l  t h e n  b e
executed.

(3) How recorded. In the discretion of the author-
ity who ordered the deposition, a deposition may be
recorded by a reporter or by other means including
videotape, audiotape, or sound film. In the discretion
o f  t h e  m i l i t a r y  j u d g e ,  d e p o s i t i o n s  r e c o r d e d  b y
videotape, audiotape, or sound film may be played
for the court-martial or may be transcribed and read
to the court-martial.

Discussion

A deposition read in evidence or one that is played during a
court-martial, is recorded and transcribed by the reporter in the
same way as any other testimony. The deposition need not be
included in the record of trial.

(h) Objections.

(1) In general. A failure to object prior to the
deposition to the taking of the deposition on grounds
which may be corrected if the objection is made
prior to the deposition waives such objection.

(2) Oral depositions. Objections to questions, tes-
timony, or evidence at an oral deposition and the
grounds for such objection shall be stated at the time
of taking such deposition. If an objection relates to a
matter which could have been corrected if the objec-
tion had been made during the deposition, the objec-
tion is waived if not made at the deposition.

Discussion

A party may show that an objection was made during the
deposition but not recorded, but, in the absence of such evidence,
the transcript of the deposition governs.

(3) Written depositions. Objections to any ques-
tion in written interrogatories shall be served on the
party who proposed the question before the inter-
rogatories are sent to the deposition officer or the
objection is waived. Objections to answers in a writ-
ten deposition may be made at trial.

(i) Deposition by agreement not precluded.

(1) Taking deposition. Nothing in this rule shall
preclude the taking of a deposition without cost to
the United States, orally or upon written questions,
by agreement of the parties.

(2) Use of deposition. Subject to Article 49, noth-
ing in this rule shall preclude the use of a deposition
at the court-martial by agreement of the parties un-
less the military judge forbids its use for good cause.

Rule 703. Production of witnesses and
evidence
(a) In general. The prosecution and defense and the
court-martial shall have equal opportunity to obtain
w i t n e s s e s  a n d  e v i d e n c e ,  i n c l u d i n g  t h e  b e n e f i t  o f
compulsory process.

Discussion

See also R.C.M. 801(c) concerning the opportunity of the
court-martial to obtain witnesses and evidence.

(b) Right to witnesses.

(1) On the merits or on interlocutory questions.
Each party is entitled to the production of any wit-
ness whose testimony on a matter in issue on the
merits or on an interlocutory question would be rele-
vant and necessary.

Discussion

See Mil. R. Evid. 401 concerning relevance.
Relevant testimony is necessary when it is not cumulative

and when it would contribute to a party’s presentation of the case
in some positive way on a matter in issue. A matter is not in issue
when it is stipulated as a fact.

(2) On sentencing. Each party is entitled to the
production of a witness whose testimony on sentenc-
ing is required under R.C.M. 1001(e).

(3) Unavailable witness. Notwithstanding subsec-
tions (b)(1) and (2) of this rule, a party is not enti-
tled to the presence of a witness who is unavailable
within the meaning of Mil. R. Evid. 804(a). Howev-
er, if the testimony of a witness who is unavailable
is of such central importance to an issue that it is
essential to a fair trial, and if there is no adequate
s u b s t i t u t e  f o r  s u c h  t e s t i m o n y ,  t h e  m i l i t a r y  j u d g e
shall grant a continuance or other relief in order to
a t t e m p t  t o  s e c u r e  t h e  w i t n e s s ’  p r e s e n c e  o r  s h a l l
abate the proceedings, unless the unavailability of
the witness is the fault of or could have been pre-
vented by the requesting party.

(c) Determining which witness will be produced.
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(1) Witnesses for the prosecution. The trial coun-
sel shall obtain the presence of witnesses whose
testimony the trial counsel considers relevant and
necessary for the prosecution.

(2) Witnesses for the defense.

(A) Request. The defense shall submit to the
trial counsel a written list of witnesses whose pro-
duction by the Government the defense requests.

(B) Contents of request.

( i )  W i t n e s s e s  o n  m e r i t s  o r  i n t e r l o c u t o r y
questions. A list of witnesses whose testimony the
defense considers relevant and necessary on the mer-
its or on an interlocutory question shall include the
name, telephone number, if known, and address or
location of the witness such that the witness can be
found upon the exercise of due diligence and a syn-
opsis of the expected testimony sufficient to show
its relevance and necessity.

(ii) Witnesses on sentencing. A list of wit-
nesses wanted for presentencing proceedings shall
include the name, telephone number, if known, and
address or location of the witness such that the wit-
ness can be found upon the exercise of due dili-
gence, a synopsis of the testimony that it is expected
the witness will give, and the reasons why the wit-
ness’ personal appearance will be necessary under
the standards set forth in R.C.M. 1001(e).

(C) Time of request. A list of witnesses under
this subsection shall be submitted in time reasonably
to allow production of each witness on the date
when the witness’ presence will be necessary. The
military judge may set a specific date by which such
lists must be submitted. Failure to submit the name
of a witness in a timely manner shall permit denial
of a motion for production of the witness, but relief
from such denial may be granted for good cause
shown.

(D) Determination. The trial counsel shall ar-
range for the presence of any witness listed by the
defense unless the trial counsel contends that the
witness’ production is not required under this rule. If
the trial counsel contends that the witness’ produc-
tion is not required by this rule, the matter may be
submitted to the military judge. If the military judge
grants a motion for a witness, the trial counsel shall
p r o d u c e  t h e  w i t n e s s  o r  t h e  p r o c e e d i n g s  s h a l l  b e
abated.

Discussion

When significant or unusual costs would be involved in
producing witnesses, the trial counsel should inform the conven-
ing authority, as the convening authority may elect to dispose of
t h e  m a t t e r  b y  m e a n s  o t h e r  t h a n  a  c o u r t - m a r t i a l .  S e e  R . C . M .
906(b)(7). See also R.C.M. 905(j).

(d) Employment of expert witnesses. When the em-
ployment at Government expense of an expert is
considered necessary by a party, the party shall, in
advance of employment of the expert, and with no-
tice to the opposing party, submit a request to the
c o n v e n i n g  a u t h o r i t y  t o  a u t h o r i z e  t h e  e m p l o y m e n t
and to fix the compensation for the expert. The
request shall include a complete statement of reasons
why employment of the expert is necessary and the
estimated cost of employment. A request denied by
the convening authority may be renewed before the
military judge who shall determine whether the testi-
mony of the expert is relevant and necessary, and, if
so, whether the Government has provided or will
provide an adequate substitute. If the military judge
grants a motion for employment of an expert or
finds that the Government is required to provide a
substitute, the proceedings shall be abated if the
Government fails to comply with the ruling. In the
absence of advance authorization, an expert witness
may not be paid fees other than those to which
entitled under subsection (e)(2)(D) of this rule.

Discussion

See Mil. R. Evid. 702, 706.

(e) Procedures for production of witnesses.

(1) Military witnesses. The attendance of a mili-
tary witness may be obtained by notifying the com-
mander of the witness of the time, place, and date
the witness’ presence is required and requesting the
c o m m a n d e r  t o  i s s u e  a n y  n e c e s s a r y  o r d e r s  t o  t h e
witness.

Discussion

When military witnesses are located near the court-martial,
their presence can usually be obtained through informal coordina-
tion with them and their commander. If the witness is not near the
court-martial and attendance would involve travel at government
expense, or if informal coordination is inadequate, the appropriate
superior should be requested to issue the necessary order.

If practicable, a request for the attendance of a military
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witness should be made so that the witness will have at least 48
hours notice before starting to travel to attend the court-martial.

The attendance of persons not on active duty should be
obtained in the manner prescribed in subsection (e)(2) of this rule.

(2) Civilian witnesses—subpoena.

(A) In general. The presence of witnesses not
on active duty may be obtained by subpoena.

Discussion

A subpoena is not necessary if the witness appears voluntar-
ily at no expense to the United States.

Civilian employees of the Department of Defense may be
d i r e c t e d  b y  a p p r o p r i a t e  a u t h o r i t i e s  t o  a p p e a r  a s  w i t n e s s e s  i n
courts-martial as an incident of their employment. Appropriate
travel orders may be issued for this purpose.

A subpoena may not be used to compel a civilian to travel
outside the United States and its territories.

A witness must be subject to United States jurisdiction to be
subject to a subpoena. Foreign nationals in a foreign country are
not subject to subpoena. Their presence may be obtained through
cooperation of the host nation.

(B) Contents. A subpoena shall state the com-
mand by which the proceeding is directed, and the
title, if any, of the proceeding. A subpoena shall
command each person to whom it is directed to
attend and give testimony at the time and place
specified therein. A subpoena may also command
the person to whom it is directed to produce books,
p a p e r s ,  d o c u m e n t s  o r  o t h e r  o b j e c t s  d e s i g n a t e d
therein at the proceeding or at an earlier time for
inspection by the parties.

Discussion

A subpoena may not be used to compel a witness to appear
at an examination or interview before trial, but a subpoena may
be used to obtain witnesses for a deposition or a court of inquiry.

A subpoena normally is prepared, signed, and issued in du-
plicate on the official forms. See Appendix 7 for an example of a
Subpoena with certificate of service (DD Form 453) and a Travel
Order (DD Form 453-1).

(C) Who may issue. A subpoena may be issued
by the summary court-martial or trial counsel of a
special or general court-martial to secure witnesses
or evidence for that court-martial. A subpoena may
also be issued by the president of a court of inquiry
or by an officer detailed to take a deposition to

secure witnesses or evidence for those proceedings
respectively.

(D) Service. A subpoena may be served by the
person authorized by this rule to issue it, a United
States marshal, or any other person who is not less
than 18 years of age. Service shall be made by
delivering a copy of the subpoena to the person
named and by tendering to the person named travel
orders and fees as may be prescribed by the Secre-
tary concerned.

Discussion

See Department of Defense Pay and Entitlements Manual.
If practicable, a subpoena should be issued in time to permit

service at least 24 hours before the time the witness will have to
travel to comply with the subpoena.

Informal service. Unless formal service is advisable, the
person who issued the subpoena may mail it to the witness in
duplicate, enclosing a postage-paid envelope bearing a return ad-
dress, with the request that the witness sign the acceptance of
service on the copy and return it in the envelope provided. The
return envelope should be addressed to the person who issued the
subpoena. The person who issued the subpoena should include
with it a statement to the effect that the rights of the witness to
fees and mileage will not be impaired by voluntary compliance
with the request and that a voucher for fees and mileage will be
delivered to the witness promptly on being discharged from at-
tendance.

Formal service. Formal service is advisable whenever it is
anticipated that the witness will not comply voluntarily with the
subpoena. Appropriate fees and mileage must be paid or tendered.
See Article 47. If formal service is advisable, the person who
issued the subpoena must assure timely and economical service.
That person may do so by serving the subpoena personally when
the witness is in the vicinity. When the witness is not in the
vicinity, the subpoena may be sent in duplicate to the commander
of a military installation near the witness. Such commanders
should give prompt and effective assistance, issuing travel orders
for their personnel to serve the subpoena when necessary.

Service should ordinarily be made by a person subject to the
code. The duplicate copy of the subpoena must have entered upon
it proof of service as indicated on the form and must be promptly
returned to the person who issued the subpoena. If service cannot
be made, the person who issued the subpoena must be informed
promptly. A stamped, addressed envelope should be provided for
these purposes.

(E) Place of service.

(i) In general. A subpoena requiring the at-
tendance of a witness at a deposition, court-martial,
o r  c o u r t  o f  i n q u i r y  m a y  b e  s e r v e d  a t  a n y  p l a c e
within the United States, it Territories, Common-
wealths, or possessions.

(ii) Foreign territory. In foreign territory, the
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attendance of civilian witnesses may be obtained in
accordance with existing agreements or, in the ab-
sence of agreements, with principles of international
law.

(iii) Occupied territory. In occupied enemy
territory, the appropriate commander may compel
the attendance of civilian witnesses located within
the occupied territory.

(F) Relief. If a person subpoenaed requests re-
lief on grounds that compliance is unreasonable or
oppressive, the convening authority or, after referral,
the military judge may direct that the subpoena be
modified or withdrawn if appropriate.

(G) Neglect or refusal to appear.

(i) Issuance of warrant of attachment. The
military judge or, if there is no military judge, the
convening authority may, in accordance with this
rule, issue a warrant of attachment to compel the
attendance of a witness or production of documents.

Discussion

A warrant of attachment (DD Form 454) may be used when
necessary to compel a witness to appear or produce evidence
under this rule. A warrant of attachment is a legal order addressed
to an official directing that official to have the person named in
the order brought before a court.

Subpoenas issued under R.C.M. 703 are Federal process and
a person not subject to the code may be prosecuted in a Federal
civilian court under Article 47 for failure to comply with a sub-
poena issued in compliance with this rule and formally served.

Failing to comply with such a subpoena is a felony offense,
and may result in a fine or imprisonment, or both, at the discre-
tion of the district court. The different purposes of the warrant of
attachment and criminal complaint under Article 47 should be
borne in mind. The warrant of attachment, available without the
intervention of civilian judicial proceedings, has as its purpose the
obtaining of the witness’ presence, testimony, or documents. The
c r i m i n a l  c o m p l a i n t ,  p r o s e c u t e d  t h r o u g h  t h e  c i v i l i a n  F e d e r a l
courts, has as its purpose punishment for failing to comply with
process issued by military authority. It serves to vindicate the
military interest in obtaining compliance with its lawful process.

( i i )  R e q u i r e m e n t s .  A  w a r r a n t  o f  a t t a c h m e n t
may be issued only upon probable cause to believe
that the witness was duly served with a subpoena,
that the subpoena was issued in accordance with
these rules, that appropriate fees and mileage were
tendered to the witness, that the witness is material,
that the witness refused or willfully neglected to
appear at the time and place specified on the sub-

poena, and that no valid excuse reasonably appears
for the witness’ failure to appear.

(iii) Form. A warrant of attachment shall be
written. All documents in support of the warrant of
attachment shall be attached to the warrant, together
with the charge sheet and convening orders.

(iv) Execution. A warrant of attachment may
be executed by a United States marshal or such
other person who is not less than 18 years of age as
the authority issuing the warrant may direct. Only
such nondeadly force as may be necessary to bring
t h e  w i t n e s s  b e f o r e  t h e  c o u r t - m a r t i a l  o r  o t h e r
proceeding may be used to execute the warrant. A
witness attached under this rule shall be brought
before the court-martial or proceeding without delay
a n d  s h a l l  t e s t i f y  a s  s o o n  a s  p r a c t i c a b l e  a n d  b e
released.

Discussion

In executing a warrant of attachment, no more force than
necessary to bring the witness to the court-martial, deposition, or
court of inquiry may be used.

( v )  D e f i n i t i o n .  F o r  p u r p o s e s  o f  s u b s e c t i o n
(e)(2)(G) of this rule “military judge” does not in-
clude a summary court-martial or the president of a
special court-martial without a military judge.

(f) Right to evidence.

(1) In general. Each party is entitled to the pro-
duction of evidence which is relevant and necessary.

Discussion

See Mil. R. Evid. 401 concerning relevance.
Relevant evidence is necessary when it is not cumulative and

when it would contribute to a party’s presentation of the case in
some positive way on a matter in issue. A matter is not in issue
when it is stipulated as a fact.

As to the discovery and introduction of classified or other
government information, see Mil. R. Evid. 505 and 506.

( 2 )  U n a v a i l a b l e  e v i d e n c e .  N o t w i t h s t a n d i n g  s u b -
section (f)(1) of this rule, a party is not entitled to
the production of evidence which is destroyed, lost,
o r  o t h e r w i s e  n o t  s u b j e c t  t o  c o m p u l s o r y  p r o c e s s .
However, if such evidence is of such central impor-
tance to an issue that it is essential to a fair trial, and
if there is no adequate substitute for such evidence,
the military judge shall grant a continuance or other
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relief in order to attempt to produce the evidence or
shall abate the proceedings, unless the unavailability
of the evidence is the fault of or could have been
prevented by the requesting party.

(3) Determining what evidence will be produced.
The procedures in subsection (c) of this rule shall
apply to a determination of what evidence will be
produced, except that any defense request for the
production of evidence shall list the items of evi-
dence to be produced and shall include a description
of each item sufficient to show its relevance and
necessity, a statement where it can be obtained, and,
if known, the name, address, and telephone number
of the custodian of the evidence.

(4) Procedures for production of evidence.

(A) Evidence under the control of the Govern-
ment. Evidence under the control of the Government
may be obtained by notifying the custodian of the
evidence of the time, place, and date the evidence is
required and requesting the custodian to send or
deliver the evidence.

(B) Evidence not under the control of the Gov-
ernment. Evidence not under the control of the Gov-
ernment may be obtained by subpoena issued in
accordance with subsection (e)(2) of this rule.

(C) Relief. If the person having custody of evi-
dence requests relief on grounds that compliance
with the subpoena or order of production is unrea-
sonable or oppressive, the convening authority or,
after referral, the military judge may direct that the
subpoena or order of production be withdrawn or
modified. Subject to Mil. R. Evid. 505 and 506, the
military judge may direct that the evidence be sub-
mitted to the military judge for an in camera inspec-
tion in order to determine whether such relief should
be granted.

Rule 704. Immunity
(a) Types of immunity. Two types of immunity may
be granted under this rule.

( 1 )  T r a n s a c t i o n a l  i m m u n i t y .  A  p e r s o n  m a y  b e
granted transactional immunity from trial by court-
martial for one or more offenses under the code.

(2) Testimonial immunity. A person may be gran-
ted immunity from the use of testimony, statements,
and any information directly or indirectly derived
from such testimony or statements by that person in
a later court-martial.

Discussion

“Testimonial” immunity is also called “use” immunity.
Immunity ordinarily should be granted only when testimony

or other information from the person is necessary to the public
interest, including the needs of good order and discipline, and
when the person has refused or is likely to refuse to testify or
provide other information on the basis of the privilege against
self-incrimination.

Testimonial immunity is preferred because it does not bar
prosecution of the person for the offenses about which testimony
or information is given under the grant of immunity.

In any trial of a person granted testimonial immunity after
the testimony or information is given, the Government must meet
a heavy burden to show that it has not used in any way for the
prosecution of that person the person’s statements, testimony, or
information derived from them. In many cases this burden makes
difficult a later prosecution of such a person for any offense that
was the subject of that person’s testimony or statements. There-
fore, if it is intended to prosecute a person to whom testimonial
immunity has been or will be granted for offenses about which
that person may testify or make statements, it may be necessary
to try that person before the testimony or statements are given.

(b) Scope. Nothing in this rule bars:

(1) A later court-martial for perjury, false swear-
ing, making a false official statement, or failure to
comply with an order to testify; or

(2) Use in a court-martial under subsection (b)(1)
of this rule of testimony or statements derived from
such testimony or statements.

( c )  A u t h o r i t y  t o  g r a n t  i m m u n i t y .  O n l y  a  g e n e r a l
court-martial convening authority may grant immu-
nity, and may do so only in accordance with this
rule.

Discussion

Only general court-martial convening authorities are author-
ized to grant immunity. However, in some circumstances, when a
person testifies or makes statements pursuant to a promise of
immunity, or a similar promise, by a person with apparent author-
ity to make it, such testimony or statements and evidence derived
from them may be inadmissible in a later trial. Under some
circumstances a promise of immunity by someone other than a
general court-martial convening authority may bar prosecution
altogether. Persons not authorized to grant immunity should exer-
cise care when dealing with accused or suspects to avoid inadver-
tently causing statements to be inadmissible or prosecution to be
barred.

A convening authority who grants immunity to a prosecution
witness in a court-martial may be disqualified from taking post-
trial action in the case under some circumstances.
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(1) Persons subject to the code. A general court-
martial convening authority may grant immunity to
any person subject to the code. However, a general
court-martial convening authority may grant immu-
nity to a person subject to the code extending to a
prosecution in a United States District Court only
when specifically authorized to do so by the Attor-
ney General of the United States or other authority
designated under 18 U.S.C. § 6004.

Discussion

When testimony or a statement for which a person subject to
the code may be granted immunity may relate to an offense for
which that person could be prosecuted in a United States District
Court, immunity should not be granted without prior coordination
with the Department of Justice. Ordinarily coordination with the
local United States Attorney is appropriate. Unless the Depart-
ment of Justice indicates it has no interest in the case, authoriza-
t i o n  f o r  t h e  g r a n t  o f  i m m u n i t y  s h o u l d  b e  s o u g h t  f r o m  t h e
Attorney General. A request for such authorization should be
forwarded through the office of the Judge Advocate General con-
c e r n e d .  S e r v i c e  r e g u l a t i o n s  m a y  p r o v i d e  a d d i t i o n a l  g u i d a n c e .
Even if the Department of Justice expresses no interest in the
case, authorization by the Attorney General for the grant of im-
munity may be necessary to compel the person to testify or make
a statement if such testimony or statement would make the person
liable for a Federal civilian offense.

(2) Persons not subject to the code. A general
court-martial convening authority may grant immu-
nity to persons not subject to the code only when
s p e c i f i c a l l y  a u t h o r i z e d  t o  d o  s o  b y  t h e  A t t o r n e y
General of the United States or other authority des-
ignated under 18 U.S.C. § 6004.

Discussion

See the discussion under subsection (c)(1) of this rule con-
cerning forwarding a request for authorization to grant immunity
to the Attorney General.

(3) Other limitations. The authority to grant im-
munity under this rule may not be delegated. The
authority to grant immunity may be limited by supe-
rior authority.

Discussion

D e p a r t m e n t  o f  D e f e n s e  D i r e c t i v e  1 3 5 5 . 1  ( 2 1  J u l y  1 9 8 1 )
provides: “A proposed grant of immunity in a case involving
espionage, subversion, aiding the enemy, sabotage, spying, or
violation of rules or statutes concerning classified information or

the foreign relations of the United States, shall be forwarded to
the General Counsel of the Department of Defense for the pur-
pose of consultation with the Department of Justice. The General
Counsel shall obtain the view of other appropriate elements of the
Department of defense in furtherance of such consultation.”

(d) Procedure. A grant of immunity shall be written
and signed by the convening authority who issues it.
The grant shall include a statement of the authority
under which it is made and shall identify the matters
to which it extends.

Discussion

A person who has received a valid grant of immunity from a
proper authority may be ordered to testify. In addition, a ser-
vicemember who has received a valid grant of immunity may be
ordered to answer questions by investigators or counsel pursuant
to that grant. See Mil. R. Evid. 301(c). A person who refuses to
testify despite a valid grant of immunity may be prosecuted for
such refusal. Persons subject to the code may be charged under
Article 134. See paragraph 108, Part IV. A grant of immunity
removes the right to refuse to testify or make a statement on self-
incrimination grounds. It does not, however, remove other privi-
leges against disclosure of information. See Mil. R. Evid., Section
V.

An immunity order or grant must not specify the contents of
the testimony it is expected the witness will give.

When immunity is granted to a prosecution witness, the
a c c u s e d  m u s t  b e  n o t i f i e d  i n  a c c o r d a n c e  w i t h  M i l .  R .  E v i d .
301(c)(2).

(e) Decision to grant immunity. Unless limited by
superior competent authority, the decision to grant
immunity is a matter within the sole discretion of
the appropriate general court-martial convening au-
thority. However, if a defense request to immunize a
witness has been denied, the military judge may,
upon motion by the defense, grant appropriate relief
directing that either an appropriate convening au-
thority grant testimonial immunity to a defense wit-
ness or, as to the affected charges and specifications,
the proceedings against the accused be abated, upon
findings that:

( 1 )  T h e  w i t n e s s  i n t e n d s  t o  i n v o k e  t h e  r i g h t
against self-incrimination to the extent permitted by
law if called to testify; and

(2) The Government has engaged in discrimina-
tory use of immunity to obtain a tactical advantage,
or the Government, through its own overreaching,
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h a s  f o r c e d  t h e  w i t n e s s  t o  i n v o k e  t h e  p r i v i l e g e
against self-incrimination; and

(3) The witness’ testimony is material, clearly ex-
culpatory, not cumulative, not obtainable from any
other source and does more than merely affect the
credibility of other witnesses.

Rule 705. Pretrial agreements
(a) In general. Subject to such limitations as the
Secretary concerned may prescribe, an accused and
the convening authority may enter into a pretrial
agreement in accordance with this rule.

Discussion

The authority of convening authorities to refer cases to trial
and approve pretrial agreements extends only to trials by courts-
martial. To ensure that such actions do not preclude appropriate
action by Federal civilian authorities in cases likely to be prose-
cuted in the United States district courts, convening authorities
shall ensure that appropriate consultation under the “Memoran-
dum of Understanding Between the Departments of Justice and
Defense Relating to the Investigation and Prosecution of Crimes
Over Which the Two Departments Have Concurrent Jurisdiction”
has taken place prior to trial by court-martial or approval of a
pretrial agreement in cases where such consultation is required.
See Appendix 3.

(b) Nature of agreement. A pretrial agreement may
include:

(1) A promise by the accused to plead guilty to,
or to enter a confessional stipulation as to one or
more charges and specifications, and to fulfill such
additional terms or conditions which may be in-
cluded in the agreement and which are not prohib-
ited under this rule; and

(2) A promise by the convening authority to do
one or more of the following:

( A )  R e f e r  t h e  c h a r g e s  t o  a  c e r t a i n  t y p e  o f
court-martial;

(B) Refer a capital offense as noncapital;

(C) Withdraw one or more charges or specifi-
cations from the court-martial;

Discussion

A convening authority may withdraw certain specifications
and/or charges from a court-martial and dismiss them if the ac-
cused fulfills the accused’s promises in the agreement. Except
w h e n  j e o p a r d y  h a s  a t t a c h e d  ( s e e  R . C . M .  9 0 7 ( b ) ( 2 ) ( C ) ) ,  s u c h
withdrawal and dismissal does not bar later reinstitution of the
charges by the same or a different convening authority. A judicial

determination that the accused breached the pretrial agreement is
not required prior to reinstitution of withdrawn or dismissed spec-
ifications and/or charges. If the defense moves to dismiss the
reinstituted specifications and/or charges on the grounds that the
government remains bound by the terms of the pretrial agreement,
the government will be required to prove, by a preponderance of
the evidence, that the accused has breached the terms of the
pretrial agreement. If the agreement is intended to grant immunity
to an accused, see R.C.M. 704.

(D) Have the trial counsel present no evidence
as to one or more specifications or portions thereof;
and

(E) Take specified action on the sentence ad-
judged by the court-martial.

Discussion

For example, the convening authority may agree to approve
no sentence in excess of a specified maximum, to suspend all or
part of a sentence, to defer confinement, or to mitigate certain
forms of punishment into less severe forms.

(c) Terms and conditions.

(1) Prohibited terms or conditions.

(A) Not voluntary. A term or condition in a
pretrial agreement shall not be enforced if the ac-
cused did not freely and voluntarily agree to it.

(B) Deprivation of certain rights. A term or
condition in a pretrial agreement shall not be en-
forced if it deprives the accused of: the right to
counsel; the right to due process; the right to chal-
lenge the jurisdiction of the court-martial; the right
to a speedy trial; the right to complete sentencing
proceedings; the complete and effective exercise of
post-trial and appellate rights.

Discussion

A pretrial agreement provision which prohibits the accused
from making certain pretrial motions (see R.C.M. 905–907) may
be improper.

( 2 )  P e r m i s s i b l e  t e r m s  o r  c o n d i t i o n s .  S u b j e c t  t o
s u b s e c t i o n  ( c ) ( 1 ) ( A )  o f  t h i s  r u l e ,  s u b s e c t i o n
(c)(1)(B) of this rule does not prohibit either party
from proposing the following additional conditions:

(A) A promise to enter into a stipulation of fact
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concerning offenses to which a plea of guilty or as
to which a confessional stipulation will be entered;

(B) A promise to testify as a witness in the
trial of another person;

Discussion

S e e  R . C . M .  7 0 4 ( a ) ( 2 )  c o n c e r n i n g  t e s t i m o n i a l  i m m u n i t y .
Only a general court-martial convening authority may grant im-
munity.

(C) A promise to provide restitution;

(D) A promise to conform the accused’s con-
duct to certain conditions of probation before action
by the convening authority as well as during any
period of suspension of the sentence, provided that
the requirements of R.C.M. 1109 must be complied
with before an alleged violation of such terms may
relieve the convening authority of the obligation to
fulfill the agreement; and

( E )  A  p r o m i s e  t o  w a i v e  p r o c e d u r a l  r e q u i r e -
ments such as the Article 32 investigation, the right
to trial by court-martial composed of members or
the right to request trial by military judge alone, or
the opportunity to obtain the personal appearance of
witnesses at sentencing proceedings.

(d) Procedure.

( 1 )  N e g o t i a t i o n .  P r e t r i a l  a g r e e m e n t  n e g o t i a t i o n s
may be initiated by the accused, defense counsel,
trial counsel, the staff judge advocate, convening
authority, or their duly authorized representatives.
Either the defense or the government may propose
any term or condition not prohibited by law or pub-
lic policy. Government representatives shall negoti-
a t e  w i t h  d e f e n s e  c o u n s e l  u n l e s s  t h e  a c c u s e d  h a s
waived the right to counsel.

(2) Formal submission. After negotiation, if any,
under subsection (d)(1) of this rule, if the accused
elects to propose a pretrial agreement, the defense
shall submit a written offer. All terms, conditions,
and promises between the parties shall be written.
The proposed agreement shall be signed by the ac-
cused and defense counsel, if any. If the agreement
contains any specified action on the adjudged sen-
tence, such action shall be set forth on a page sepa-
rate from the other portions of the agreement.

Discussion

The first part of the agreement ordinarily contains an offer to

plead guilty and a description of the offenses to which the offer
extends. It must also contain a complete and accurate statement of
any other agreed terms or conditions. For example, if the conven-
ing authority agrees to withdraw certain specifications, or if the
accused agrees to waive the right to an Article 32 investigation,
this should be stated. The written agreement should contain a
statement by the accused that the accused enters it freely and
voluntarily and may contain a statement that the accused has been
advised of certain rights in connection with the agreement.

(3) Acceptance. The convening authority may ei-
ther accept or reject an offer of the accused to enter
into a pretrial agreement or may propose by coun-
teroffer any terms or conditions not prohibited by
law or public policy. The decision whether to accept
or reject an offer is within the sole discretion of the
convening authority. When the convening authority
has accepted a pretrial agreement, the agreement
shall be signed by the convening authority or by a
person, such as the staff judge advocate or trial
counsel, who has been authorized by the convening
authority to sign.

Discussion

The convening authority should consult with the staff judge
advocate or trial counsel before acting on an offer to enter into a
pretrial agreement.

(4) Withdrawal.

(A) By accused. The accused may withdraw
from a pretrial agreement at any time; however, the
accused may withdraw a plea of guilty or a confes-
s i o n a l  s t i p u l a t i o n  e n t e r e d  p u r s u a n t  t o  a  p r e t r i a l
agreement only as provided in R.C.M. 910(h) or
811(d), respectively.

(B) By convening authority. The convening au-
thority may withdraw from a pretrial agreement at
any time before the accused begins performance of
promises contained in the agreement, upon the fail-
ure by the accused to fulfill any material promise or
condition in the agreement, when inquiry by the
military judge discloses a disagreement as to a mate-
rial term in the agreement, or if findings are set
aside because a plea of guilty entered pursuant to the
agreement is held improvident on appellate review.

(e) Nondisclosure of existence of agreement. Except
in a special court-martial without a military judge,
no member of a court-martial shall be informed of
the existence of a pretrial agreement. In addition,
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except as provided in Mil. R. Evid. 410, the fact that
an accused offered to enter into a pretrial agreement,
and any statements made by an accused in connec-
tion therewith, whether during negotiations or during
a providence inquiry, shall not be otherwise dis-
closed to the members.

Discussion

See also R.C.M. 910(f) (plea agreement inquiry).

Rule 706. Inquiry into the mental capacity or
mental responsibility of the accused
(a) Initial action. If it appears to any commander
who considers the disposition of charges, or to any
investigating officer, trial counsel, defense counsel,
military judge, or member that there is reason to
believe that the accused lacked mental responsibility
for any offense charged or lacks capacity to stand
trial, that fact and the basis of the belief or observa-
tion shall be transmitted through appropriate chan-
nels to the officer authorized to order an inquiry into
the mental condition of the accused. The submission
may be accompanied by an application for a mental
examination under this rule.

Discussion

See R.C.M. 909 concerning the capacity of the accused to
stand trial and R.C.M. 916(k) concerning mental responsibility of
the accused.

(b) Ordering an inquiry.

(1) Before referral. Before referral of charges, an
inquiry into the mental capacity or mental responsi-
bility of the accused may be ordered by the conven-
ing authority before whom the charges are pending
for disposition.

(2) After referral. After referral of charges, an
inquiry into the mental capacity or mental responsi-
bility of the accused may be ordered by the military
judge. The convening authority may order such an
inquiry after referral of charges but before beginning
of the first session of the court-martial (including
any Article 39(a) session) when the military judge is
not reasonably available. The military judge may
order a mental examination of the accused regardless
o f  a n y  e a r l i e r  d e t e r m i n a t i o n  b y  t h e  c o n v e n i n g
authority.

(c) Inquiry.

(1) By whom conducted. When a mental examina-
tion is ordered under subsection (b) of this rule, the
matter shall be referred to a board consisting of one
or more persons. Each member of the board shall be
either a physician or a clinical psychologist. Normal-
ly, at least one member of the board shall be either a
psychiatrist or a clinical psychologist. The board
shall report as to the mental capacity or mental re-
sponsibility or both of the accused.

(2) Matters in inquiry. When a mental examina-
tion is ordered under this rule, the order shall con-
tain the reasons for doubting the mental capacity or
mental responsibility, or both, of the accused, or
other reasons for requesting the examination. In ad-
dition to other requirements, the order shall require
the board to make separate and distinct findings as
to each of the following questions:

(A) At the time of the alleged criminal con-
duct, did the accused have a severe mental disease
or defect? (The term “severe mental disease or de-
fect” does not include an abnormality manifested
only by repeated criminal or otherwise antisocial
conduct, or minor disorders such as nonpsychotic
behavior disorders and personality defects.)

(B) What is the clinical psychiatric diagnosis?

(C) Was the accused, at the time of the alleged
criminal conduct and as a result of such severe men-
tal disease or defect, unable to appreciate the nature
and quality or wrongfulness of his or her conduct?

(D) Is the accused presently suffering from a
mental disease or defect rendering the accused una-
b l e  t o  u n d e r s t a n d  t h e  n a t u r e  o f  t h e  p r o c e e d i n g s
against the accused or to conduct or cooperate intel-
ligently in the defense?

Other appropriate questions may also be included.

(3) Directions to board. In addition to the re-
quirements specified in subsection (c)(2) of this rule,
the order to the board shall specify:

(A) That upon completion of the board’s inves-
tigation, a statement consisting only of the board’s
ultimate conclusions as to all questions specified in
the order shall be submitted to the officer ordering
the examination, the accused’s commanding officer,
the investigating officer, if any, appointed pursuant
to Article 32 and to all counsel in the case, the
convening authority, and, after referral, to the mili-
tary judge;
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(B) That the full report of the board may be
released by the board or other medical personnel
only to other medical personnel for medical pur-
poses, unless otherwise authorized by the convening
authority or, after referral of charges, by the military
judge, except that a copy of the full report shall be
furnished to the defense and, upon request, to the
commanding officer of the accused; and

(C) That neither the contents of the full report
nor any matter considered by the board during its
investigation shall be released by the board or other
medical personnel to any person not authorized to
receive the full report, except pursuant to an order
by the military judge.

Discussion

Based on the report, further action in the case may be sus-
pended, the charges may be dismissed by the convening authority,
administrative action may be taken to discharge the accused from
the service or, subject to Mil. R. Evid. 302, the charges may be
tried by court-martial.

(4) Additional examinations. Additional examina-
tions may be directed under this rule at any stage of
the proceedings as circumstances may require.

(5) Disclosure to trial counsel. No person, other
than the defense counsel, accused, or, after referral
of charges, the military judge may disclose to the
trial counsel any statement made by the accused to
t h e  b o a r d  o r  a n y  e v i d e n c e  d e r i v e d  f r o m  s u c h
statement.

Discussion

See Mil. R. Evid. 302.

Rule 707. Speedy trial

(a) In general. The accused shall be brought to trial
within 120 days after the earlier of:

(1) Preferral of charges;

Discussion

Delay from the time of an offense to preferral of charges or
the imposition of pretrial restraint is not considered for speedy
trial purposes. See also Article 43 (statute of limitations). In some
circumstances such delay may prejudice the accused and may
result in dismissal of the charges or other relief. Offenses ordinar-
ily should be disposed of promptly to serve the interests of good

order and discipline. Priority shall be given to persons in arrest or
confinement.

( 2 )  T h e  i m p o s i t i o n  o f  r e s t r a i n t  u n d e r  R . C . M .
304(a)(2)–(4); or

(3) Entry on active duty under R.C.M. 204.

(b) Accountability.

(1) In general. The date of preferral of charges,
the date on which pretrial restraint under R.C.M.
304 (a)(2)-(4) is imposed, or the date of entry on
active duty under R.C.M. 204 shall not count for
purpose of computing time under subsection (a) of
this rule. The date on which the accused is brought
to trial shall count. The accused is brought to trial
within the meaning of this rule at the time of ar-
raignment under R.C.M. 904.

(2) Multiple Charges. When charges are preferred
a t  d i f f e r e n t  t i m e s ,  a c c o u n t a b i l i t y  f o r  e a c h  c h a r g e
shall be determined from the appropriate date under
subsection (a) of this rule for that charge.

(3) Events which affect time periods.

(A) Dismissal or mistrial. If charges are dis-
missed, or if a mistrial is granted, a new 120-day
time period under this rule shall begin on the date of
dismissal or mistrial for cases in which there is no
repreferral and cases in which the accused is in
pretrial restraint. In all other cases, a new 120-day
time period under the rule shall begin on the earlier
of

(i) the date of repreferral;

(ii) the date of imposition of restraint under
R.C.M. 304(a)(2)–(4).

(B) Release from restraint. If the accused is
released from pretrial restraint for a significant peri-
od, the 120-day time period under this rule shall
begin on the earlier of

(i) the date of preferral of charges;

(ii) the date on which restraint under R.C.M.
304(a) (2)-(4) is reimposed; or

(iii) the date of entry on active duty under
R.C.M. 204.

(C) Government appeals. If notice of appeal
under R.C.M. 908 is filed, a new 120-day time pe-
riod under this rule shall begin, for all charges nei-
t h e r  p r o c e e d e d  o n  n o r  s e v e r e d  u n d e r  R . C . M .
908(b)(4), on the date of notice to the parties under
R.C.M. 908(b)(8) or 908(c)(3), unless it is deter-
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