CHAPTER Xl. POST-TRIAL PROCEDURE

Rule 1101. Report of result of trial; post-trial
restraint; deferment of confinement,
forfeitures and reduction in grade; waiver of
Article 58b forfeitures

(8 Report of the result of trial. After final adjourn-
ment of the court-martial in a case, the trial counsel
shall promptly notify the accused’s immediate com-
mander, the convening authority or the convening
authority’s designee, and, if appropriate, the officer
in charge of the confinement facility of the findings
and sentence.

(b) Post-trial confinement.

(1) In general. An accused may be placed in
post-trial confinement if the sentence adjudged by
the court-martial includes death or confinement.

(2) Who may order confinement. Unless limited
by superior authority, a commander of the accused
may order the accused into post-trial confinement
when post-trial confinement is authorized under sub-
section (b)(1) of this rule. A commander authorized
to order post-trial confinement under this subsection
may delegate this authority to the trial counsdl.

Discussion

The commander may release the accused, order confinement,
or order other appropriate restraint. Regardless whether the ac-
cused is ordered into confinement, a sentence to confinement
begins to run on the date it is adjudged unless it is deferred under
subsection (c) of this rule. See Article 57.

(3) Confinement on other grounds. Nothing in this
rule shall prohibit confinement of a person &fter a
court-martial on proper grounds other than the of-
fenses for which the accused was tried at the court-
martial.

Discussion

See R.C.M. 304, 305, and paragraph 5b(2), Part V, for other
grounds for confinement.

(c) Deferment of confinement, forfeitures or reduc-
tion in grade.

(1) In general. Deferment of a sentence to con-
finement, forfeitures, or reduction in grade is a post-
ponement of the running of the sentence.
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Discussion

Deferment is not suspension of the sentence or a form of
clemency.

(2) Who may defer. The convening authority or, if
the accused is no longer in the convening authority’s
jurisdiction, the officer exercising general court-mar-
tial jurisdiction over the command to which the ac-
cused is assigned, may, upon written application of
the accused, at any time after the adjournment of the
court-martial, defer the accused’s service of a sen-
tence to confinement, forfeitures, or reduction in
grade that has not been ordered executed.

(3) Action on deferment request. The authority
acting on the deferment request may, in that authori-
ty’s discretion, defer service of a sentence to con-
finement, forfeitures, or reduction in grade. The
accused shall have the burden of showing that the
interests of the accused and the community in defer-
ral outweigh the community’s interests in imposition
of the punishment on its effective date. Factors that
the authority acting on a deferment request may con-
sider in determining whether to grant the deferment
request include, where applicable: the probability of
the accused's flight; the probability of the accused’s
commission of other offenses, intimidation of wit-
nesses, or interference with the administration of
justice; the nature of the offenses (including the ef-
fect on the victim) of which the accused was con-
victed; the sentence adjudged; the command’'s
immediate need for the accused; the effect of defer-
ment on good order and discipline in the command,;
the accused’s character, mental condition, family sit-
uation, and service record. The decision of the au-
thority acting on the deferment request shall be
subject to judicial review only for abuse of discre-
tion. The action of the authority acting on the defer-
ment regquest shall be in writing and a copy shall be
provided to the accused.

Discussion

The deferment request and the action on the request must be
attached to the record of trial. See R.C.M. 1103(b)(3)(D). If the
request for deferment is denied, the basis for the denial should be
in writing and attached to the record of trial.

(4) Orders. The action granting deferment shall be
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reported in the convening authority’s action under
R.C.M. 1107(f)(4)(E) and shall include the date of
the action on the request when it occurs prior to or
concurrently with the action. Action granting defer-
ment after the convening authority’s action under
R.C.M. 1107 shall be reported in orders under
R.C.M. 1114 and included in the record of trial.

(5) Restraint when deferment is granted. When
deferment of confinement is granted, no form of
restraint or other limitation on the accused's liberty
may be ordered as a substitute form of punishment.
An accused may, however, be restricted to specified
limits or conditions may be placed on the accused's
liberty during the period of deferment for any other
proper reason, including a ground for restraint under
R.C.M. 304.

(6) End of deferment. Deferment of a sentence to
confinement, forfeitures, or reduction in grade ends
when:

(A) The convening authority takes action under
R.C.M. 1107, unless the convening authority
specifies in the action that service of confinement
after the action is deferred;

(B) The confinement, forfeitures, or reduction
in grade are suspended;
(C) The deferment expires by its own terms; or

(D) The deferment is otherwise rescinded in
accordance with subsection (c)(7) of this rule. Defer-
ment of confinement may not continue after the con-
viction is final under R.C.M. 1209.

Discussion

When the sentence is ordered executed, forfeitures or
reduction in grade may be suspended, but may not be deferred;
deferral of confinement may continue after action in accordance
with R.C.M. 1107. A form of punishment cannot be both deferred
and suspended at the same time. When deferment of confinement,
forfeitures, or reduction in grade ends, the sentence to confine-
ment, forfeitures, or reduction in grade begins to run or resumes
running, as appropriate. When the convening authority has speci-
fied in the action that confinement will be deferred after the
action, the deferment may not be terminated, except under sub-
sections (6)(B), (C), or (D), until the conviction is final under
R.C.M. 1209.

See R.C.M. 1203 for deferment of a sentence to confinement
pending review under Article 67(3)(2).

(7) Rescission of deferment.

(A) Who may rescind. The authority who gran-
ted the deferment or, if the accused is no longer
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within that authority’s jurisdiction, the officer exer-
cising general court-martial jurisdiction over the
command to which the accused is assigned, may
rescind the deferment.

(B) Action. Deferment of confinement, forfei-
tures, or reduction in grade may be rescinded when
additional information is presented to a proper au-
thority which, when considered with all other infor-
mation in the case, that authority finds, in that
authority’s discretion, is grounds for denial of defer-
ment under subsection (c)(3) of this rule. The ac-
cused shall promptly be informed of the basis for the
rescission and of the right to submit written matters
in the accused’s behalf and to request that the rescis-
sion be reconsidered. However, the accused may be
reguired to serve the sentence to confinement, forfei-
tures, or reduction in grade pending this action.

(C) Execution. When deferment of confinement
is rescinded after the convening authority’s action
under R.C.M. 1107, the confinement may be ordered
executed. However, no such order to rescind a defer-
ment of confinement may be issued within 7 days of
notice of the rescission of a deferment of confine-
ment to the accused under subsection (c)(7)(B) of
this rule, to afford the accused an opportunity to
respond. The authority rescinding the deferment may
extend this period for good cause shown. The ac-
cused shall be credited with any confinement actu-
aly served during this period.

(D) Orders. Rescission of a deferment before
or concurrently with the initial action in the case
shall be reported in the action under R.C.M.
1107(f)(4)(E), which action shall include the dates
of the granting of the deferment and the rescission.
Rescission of a deferment of confinement after the
convening authority’s action shall be reported in
supplementary orders in accordance with R.C.M.
1114 and shall state whether the approved period of
confinement is to be executed or whether all or part
of it is to be suspended.

Discussion
See Appendix 16 for forms.

(d) Waiving forfeitures resulting from a sentence to
confinement to provide for dependent support.

(1) With respect to forfeiture of pay and allow-
ances resulting only by operation of law and not
adjudged by the court, the convening authority may
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waive, for a period not to exceed six months, al or
part of the forfeitures for the purpose of providing
support to the accused’s dependent(s). The conven-
ing authority may waive and direct payment of any
such forfeitures when they become effective by op-
eration of Article 57(a).

(2) Factors that may be considered by the con-
vening authority in determining the amount of for-
feitures, if any, to be waived include, but are not
limited to, the length of the accused's confinement,
the number and age(s) of the accused’s family mem-
bers, whether the accused requested waiver, any
debts owed by the accused, the ability of the ac-
cused's family members to find employment, and
the availability of transitional compensation for
abused dependents permitted under 10 U.S.C. 1059.

(3) For the purposes of this Rule, a “dependent”
means any person qualifying as a “dependent” under
37 U.S.C. 401.

Discussion

Forfeitures resulting by operation of law, rather than those
adjudged as part of a sentence, may be waived for six months or
for the duration of the period of confinement, whichever is less.
The waived forfeitures are paid as support to dependent(s) desig-
nated by the convening authority. When directing waiver and
payment, the convening authority should identify by name the
dependent(s) to whom the payments will be made and state the
number of months for which the waiver and payment shall apply.
In cases where the amount to be waived and paid is less than the
jurisdictional limit of the court, the monthly dollar amount of the
waiver and payment should be stated.

Rule 1102. Post-trial sessions

(& In general. Post-trial sessions may be proceed-
ings in revision or Article 39(a) sessions. Such ses-
sions may be directed by the military judge or the
convening authority in accordance with this rule.
(b) Purpose.

(1) Proceedings in revision. Proceedings in revi-
sion may be directed to correct an apparent error,
omission, or improper or inconsistent action by the
court-martial, which can be rectified by reopening
the proceedings without material prejudice to the
accused.

Discussion

Because the action at a proceeding in revision is corrective, a
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proceeding in revision may not be conducted for the purpose of
presenting additional evidence.

Examples when a proceeding in revision is appropriate in-
clude: correction of an ambiguous or apparently illegal action by
the court-martial; inquiry into the terms of a pretrial agreement;
and inquiry to establish the accused's awareness of certain rights.

See also R.C.M. 1104(d) concerning correction of the re-
cord by certificate of correction.

(2) Article 39(a) sessions. An Article 39(a) ses-
sion under this rule may be called for the purpose of
inquiring into, and, when appropriate, resolving any
matter which arises after trial and which substan-
tialy affects the legal sufficiency of any findings of
guilty or the sentence. The military judge may also
call an Article 39(a) session, upon motion of either
party or sua sponte, to reconsider any trial ruling
that substantially affects the legal sufficiency of any
findings of guilty or the sentence.

Discussion

For example, an Article 39(a) session may be called to per-
mit a military judge to reconsider a tria ruling, or to examine
allegations of misconduct by a counsel, a member, or a witness.
See R.C.M. 917(d) for the standard to be used to determine the
legal sufficiency of evidence.

(c) Matters not subject to post-trial sessions. Post-
trial session may not be directed:

(1) For reconsideration of a finding of not guilty
of any specification, or a ruling which amounts to a
finding of not guilty;

(2) For reconsideration of a finding of not guilty
of any charge, unless the record shows a finding of
guilty under a specification laid under that charge,
which sufficiently alleges a violation of some article
of the code; or

(3) For increasing the severity of the sentence
unless the sentence prescribed for the offense is
mandatory.

(d) When directed. The military judge may direct a
post-trial session any time before the record is au-
thenticated. The convening authority may direct a
post-trial session any time before the convening au-
thority takes initial action on the case or at such
|ater time as the convening authority is authorized to
do so by a reviewing authority, except that no
proceeding in revision may be held when any part of
the sentence has been ordered executed.

(e) Procedure.





