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Article 32 Investigating Officer's Script

Introduction & Preliminary Matters

IO: This hearing will come to order. This hearing is convened by order of (grade and name), Commanding Officer, (organization)
, to inquire into the truth of the allegations set forth on the charge sheet dated (date of charge sheet) in the case of (grade and name of the accused), examine the form of the charges, and secure information that will be helpful in determining the disposition of this case. Copies of the charge sheet and convening order have been furnished to the accused, defense counsel, and government counsel [and the reporter (if one is detailed)] .


Present at this hearing are myself (grade and name), the detailed investigating officer; the accused (grade and name); defense counsel (grade and name, if military; Mr. / Ms. and name, if civilian), and counsel for the government (grade and name), [and (grade and name of reporter), who has been detailed as the reporter for this hearing].

If a court-reporter has been detailed to the hearing, The investigating officer should swear in the court reporter. 

IO: Do you (swear or affirm) that you will faithfully perform the duties of reporter for this investigation [so help you God]?

REP:  I do.

If an interpreter has been detailed to the hearing, the investigating officer should also swear in that individual.

IO: Do you (swear/affirm) that in the case now in hearing you will interpret truly the testimony you are called upon to interpret [so help you God]?

INT:  I do.

IO: (Grade and name of defense counsel), do you confirm that you are qualified to serve as defense counsel in accordance with Article 27 (b) and that you have been previously sworn under Article 42 (a) of the Uniform Code of Military Justice?

DC: Yes, sir.

If the accused is represented by a civilian lawyer, the investigating officer should ascertain by inquiry whether such lawyer is a member of the bar of a Federal court or the highest court of a state, and that he / she is currently licensed to practice.

IO: Would civilian counsel representing the accused please identify yourself for the record and state your qualifications?

CIV: I am (Mr/Ms). I am a civilian attorney.  My office is located at _____________________ my mailing address is _____________________.  My office phone number is ___________________.  I am a member in good standing of the ______________________ bar. 

Civilian Counsel Must Be Sworn
IO: Do you (swear/affirm) that you will faithfully perform all the duties of defense counsel in the case now in hearing (so help you God)?

CIV: I do.

IO:  It appears that counsel representing the accused has/have the requisite qualifications under RCM 405(d)(2).

IO:  Before I proceed further, I would like to state that I am not aware of any reason that would disqualify me from serving as investigating officer. Is the accused or counsel for either side aware of any grounds that might disqualify me from conducting this investigation?

GC: The government is aware of none.

DC: The defense is aware of none.

Preliminary Advice
IO: (Grade and name of accused), I going to explain to you the purpose of the hearing and the rights that you have at this hearing. If you do not understand what I am telling you, let me know and I will explain it again until you and I are both satisfied that you understand.

IO:  The purpose of this hearing is to investigate the charges made against you and to recommend to (grade and name of CA) what disposition should be taken. I know nothing at all about your case except for the information contained in the charge sheet and in the order that appointed me to investigate these charges
, and I have formed no opinion as to what I will recommend. I will make my recommendation to (grade and name of CA) solely on the basis of the evidence that is introduced and I receive during this hearing. 

I can make any one of a number of recommendations. I can recommend that you be tried by general court-martial; by special court-martial; by summary court-martial; that these charges be referred for disposition at a hearing convened under Article 15 of the Uniform Code of Military Justice that is, Captain's Mast, or I can recommend that all of the charges, or some of them, be dismissed and that you not undergo a trial or a mast at all.

(Grade and name of CA) is not bound by my recommendation. For example, if I recommend that a charge against you should be dismissed, he / she may still decide to send that charge to a court-martial.

Do you have any questions about what I have just told you?

ACC: No, sir.

IO SHOULD CHECK OFF BLOCK 10D ON FORM DD-457

IO: I will now advise you of the nature of the charges against you as set forth on the charge sheet. They are (describe charges in plain language that the accused will understand):

IO: The charges were preferred by (grade, name and organization of the accuser), a person subject to the Uniform Code of Military Justice. 

Do you have any questions about what I have just told you?

ACC: No, sir.

IO SHOULD CHECK OFF BLOCK 10A & B ON FORM DD-457

IO: One of the rights you have at this hearing is the right to be represented, at no cost to you, by a military lawyer who has been detailed to represent you. (Grade and name of CA) has detailed (grade and name of detailed defense counsel) to represent you at this hearing.

You also have the right to ask for another free military lawyer, either to work with (grade and name of detailed defense counsel), or to represent you instead of (grade and name of detailed defense counsel). However, that other military lawyer must be reasonably available, and the determination of availability will be made by (grade and name of CA), and the commanding officer of that other military lawyer.

Finally, you have the right to be represented by a civilian lawyer, at your own expense. This civilian lawyer may work with (grade and name of detailed defense counsel) or represent you instead of (grade and name of detailed defense counsel).

Do you have any questions about what I have just told you?

ACC: No, sir.

IO: By whom do you want to be represented at this hearing?

ACC: (Grade and name of detailed defense counsel), sir.

If the accused desires civilian counsel and has not yet been able to secure such counsel, or if the accused desires a military lawyer other than the one who has been detailed to represent the accused at the Article 32 hearing, the investigating officer should adjourn the hearing for a reasonable time in order for the accused to retain civilian counsel or for the accused or his detailed counsel to submit the request for individual military counsel through the trial counsel to the CA.
 

If the accused is not represented by counsel or insists on proceeding pro se, the investigating officer should caution the accused as follows:
IO: (Grade and name of accused) I caution you that the charge(s) against you are very serious and it is important that you understand all of your rights as well as the procedures that control this hearing. I suggest to you that you need the assistance of a lawyer to properly protect your rights and to otherwise help you. As I explained earlier, you have an absolute right to a qualified, free military lawyer who will provide that assistance. You are, of course, completely free to give up this right and to decide that you do not want a lawyer to assist you. But I again warn you that if you decide to proceed in this hearing without a lawyer, you do so at your peril and may, without meaning to do so, jeopardize your case.

Do you understand what I have just told you?

ACC: Yes, sir.

IO: Do you wish to have a lawyer to represent you, or not?

ACC: I don't want a lawyer.

If the investigating officer is satisfied that the accused has made a knowing and intelligent waiver of the right to counsel, the officer should complete blocks 9(a) and 9(b) of the DD Form 457, and ask the accused to sign the form in block 9(c), indicating the fact of the waiver. If the accused refuses to sign, the investigating officer will explain the refusal in block 21 of the form.

If the investigating officer is not satisfied that the accused has knowingly and intelligently waived the right to counsel, the officer should proceed as follows:

IO: (Grade and name of accused) I am not satisfied that you fully appreciate the consequences of not having a lawyer at this hearing. Therefore, I will direct (grade and name of detailed defense counsel) to continue to act as your counsel.

IO: You also have the right to remain silent at this hearing and to say nothing at all about the charge(s) against you. If you decide not to make any statement, I will not hold that against you in any way.

If you wish, you may make a statement. You may make that statement orally, that is, by taking the witness stand, or you may write it out and give it to me, or you may do both.

You may make any such statement under oath, but you do not have to do so. If you make it under oath, then Government counsel, (name and grade of Government counsel), may cross-examine you on its contents, and I may ask you questions about its contents. If you make an unsworn statement, then neither Government counsel nor I can question you concerning its contents.

Do you have any questions about what I have just told you?

ACC: No, sir.

IO: You may, in any such statement, present facts that you believe constitute a defense to the charge(s), or you may present facts in what we call extenuation or mitigation. By "extenuation," I mean circumstances that might explain why the charged offense(s) happened and furnish a partial excuse. By mitigation, I mean circumstances that indicate that the charged offense(s) ought not to be treated as seriously as they might be under normal circumstances. 

However, if you make any statement - sworn, unsworn, written or oral - the contents of that statement may lawfully be used against you in any court-martial or mast proceeding. Before you make any statement, you may consult with your counsel.

Do you have any questions about what I have just told you?

IO SHOULD CHECK OFF BLOCK 10C & J ON FORM DD-457

ACC: No, sir.

IO: As I understand, the persons who will testify at this hearing are (identify all witnesses of whom the investigating officer is aware):

IO: Other evidence may be presented in the form of exhibits. You have the right to examine all of these exhibits and make appropriate objections, through your defense counsel, as to my consideration of any of these exhibits.

You have the right to be present throughout the hearing unless you decide not to be here or if I decide that your conduct is disruptive. You have the right to cross-examine all witnesses who testify for the Government, and that right will be exercised for you by your defense counsel.

Do you have any questions about what I have just told you?

ACC: No, sir.

IO SHOULD CHECK OFF BLOCK 10E, F& G ON FORM DD-457

IO: You have the right to call any reasonably available witnesses whom you think may have anything relevant to say with respect to these charges, and to offer any other reasonably available evidence that you think may be relevant. I will determine whether any witness you wish to call, or other evidence that you wish to offer, is reasonably available or not.

Do you have any questions about what I have just told you?

ACC: No, sir.

IO SHOULD CHECK OFF BLOCK 10H & I ON FORM DD-457

IO: Do you have any questions at all about your rights at this hearing, or about anything that I have said so far?

ACC: No, sir.

THE INVESTIGATING OFFICER HAS NOW COMPLETED HIS REQUIRED ADVICE TO THE ACCUSED. ALL BOXES UNDER BLOCK 10 SHOULD NOW BE CHECKED "YES" ON THE DD FORM 457

Mental Responsibility

IO: (Grade and name of defense counsel), are there grounds to assert that the accused was not mentally responsible for his / her actions at the time of the offense(s) charged or that the accused is mentally incompetent to participate in the defense of his / her case?

DC: No, sir.

An affirmative answer to this question does not necessarily furnish a basis for recommending the accused be referred to a psychiatric board (RCM 706) and thereby delay the investigation. There must be some reasonable grounds for the answer other than a bare assertion, by the accused or counsel, of lack of mental responsibility or incompetence to participate in the hearing. Such grounds might include a preliminary diagnosis by a medical officer, coupled with a recommendation for a psychiatric evaluation. If the investigating officer finds that such grounds exist, based on appropriate evidence, such officer should mark the "Yes" box in block 14, explain the reasons therefor in block 21, adjourn (not close) the hearing and refer the matter to the CA. If the investigating officer receives a written medical report into evidence on the issue of mental responsibility or competency to participate in the hearing, that report should be attached to the referral letter.

On receipt of a negative answer, the investigating officer should mark the "No" box in block 14 on DD Form 457.

Article 32 Procedures

IO: Now, let me go over with you the procedures I will use to conduct this investigation.

First, I / government counsel will call any available witnesses and produce any available documents that are relevant to this investigation. Defense counsel will be given an opportunity to cross-examine these witnesses after they have testified. Defense counsel will also be allowed to examine any documents. I will explain in a minute how I intend to handle objections.

Second, after these witnesses and documents have been produced, the defense will be permitted to put on any available witnesses and documents of its own that are relevant to this investigation. Any defense witness will be subject to questioning by government counsel and me.

Handling Objections

IO: I will handle any objections in the following fashion. I am not a judge. I do not rule on the admissibility of evidence. I am entitled to consider any evidence that qualifies for my consideration under RCM 405. That includes testimony and other evidence, or their alternatives, if permitted under RCM 405(g)(4)&(5).

Generally, the Military Rules of Evidence do not apply in these proceedings. Those that do apply are the rule prohibiting compulsory self-incrimination, the rule of privilege for any mental examination of the accused, the rule on degrading questions, the rule requiring that a suspect who is subject to the code be warned of the rights afforded by Article 31 before being questioned, the rules on privileges contained in Section V of the Military Rules of Evidence, and the rule regarding evidence of prior sexual behavior by the victim of a sexual offense. Thus, I can and will consider hearsay evidence unless there is some other reason to prevent me from doing so.

Now that I have said that I am not going to rule on evidentiary questions, except those expressly mentioned, let me explain the type of objections I will rule on.

First, I will rule on objections that relate to relevancy. I want to keep this investigation focused on the subject matter.

Second, I expect counsel to be familiar with the alternatives to testimony and alternatives to evidence that I am entitled to consider under RCM 405. I will accept and rule on any defense objections to my consideration of alternatives to evidence or testimony. If it turns out that the alternatives to testimony is one that I cannot consider, I will so inform the parties.

Objections Must be in Writing to be Preserved

IO: I am required to note objections in my report of investigation if a party so requests. I am also allowed to require that a party making an objection file the objection with me in writing. So, here is the rule we will follow for these proceedings: If any party makes an objection that they want me to note in the report of investigation, they must file that objection with me in writing within 24 hours after the close of this investigation. Any objection that is not reduced to writing and filed within the deadline will be discussed in my report of investigation only if I, in my discretion, choose to do so. 

Examination of Witnesses and Exhibits
The investigating officer may now direct the government counsel to proceed and call the first witness for the government. The investigating officer or government counsel will administer the oath as follows:

IO/GC: Do you swear (or affirm) that the evidence that you are about to give in the case now in hearing will be the truth, the whole truth and nothing but the truth [, so help you God]?

WIT: I do.

It is customary for the government counsel to conduct the initial examination of all government witnesses. The investigating officer may conduct the initial examination and must do so in the unusual circumstance where no government counsel has been detailed. The defense counsel may then cross-examine (if more than one defense counsel appears, the investigating officer should permit only one to conduct the cross-examination)
, and the investigating officer may then pose questions. The usual rules apply to redirect and recross examination.

Counsel should ask each witness to identify himself or herself by name, rate and duty station (or, in the case of civilian witnesses, address and occupation).

Documentary evidence, and real evidence (e.g., guns, knives, drugs), should be marked for identification. The investigating officer should ensure that counsel give copies of documents, offered in evidence, to opposing counsel.

The investigating officer should keep a copy of each piece of evidence to be submitted with his or her report. Originals of all evidence, while available for inspection by the investigating officer and opposing counsel at the hearing, are retained by the counsel introducing the evidence and not the investigating officer. For example, the government may put Special Agent Jones on the stand to verify that a baggie of marijuana was found on the accused's person. The marijuana should be available at the Article 32 hearing for inspection by the investigating officer and defense counsel. A photocopy of the baggie should be made by the investigating officer to include in his or her report. Government counsel or Special Agent Jones will retain custody of the baggie of marijuana.

If government counsel offers a confession or admission of the accused, the investigating officer must look into the circumstances to determine whether the accused received proper Miranda-Tempia warnings and knowingly and intelligently waived his or her rights against self-incrimination prior to making the confession or admission.

After all available witnesses called by the government counsel have testified, the investigating officer should then consider any sworn statements of witnesses who have been determined to be not reasonably available. The investigating officer may only consider unsworn statements with the consent of the accused. If such a determination has been made with respect to a prosecution witness, the investigating officer should proceed as follows:

IO: I do not intend to call (grade, if applicable, and name of witness) because (I have) or (his / her commanding officer has) determined that he / she is not reasonably available due to (describe circumstances; e.g., illness, deployment).
 However, I will consider the (UNSWORN statement of) (grade, if applicable, and name of witness) but only with the consent of the accused. ** SWORN statements may be considered over the objection of accused if witness is not reasonably available ** (Grade and name of Government counsel), please show a copy of this statement to the accused and his/her counsel. (After the accused and counsel have had the opportunity to examine the statement, then inquire:) Do you consent to my consideration of this statement as an alternative to the testimony in person of (grade, if applicable, and name of witness)?

Defense Evidence
The defense may now present matters in defense, extenuation, and mitigation. Remember that the limitations in RCM 405 place limits on the form of evidence the government can offer.  The defense may offer evidence in any form it chooses. 

If the accused presents witnesses, the investigating officer will swear each of them. Defense counsel (or one of them, if more than one defense counsel) will examine each witness and the government counsel (or one of them, if more than one government counsel) will cross-examine. The investigating officer may then inquire of the witness.

If a requested defense witness has been determined to be not reasonably available, the investigating officer should put the following statement on the record:

IO: (Grade and name of accused), you requested that (grade, if applicable, and name of witness) be called as a witness in your behalf. Despite your request, I do not intend to call this individual as a witness because (I have)(his / her commanding officer has) determined that he / she is not reasonably available due to (state reasons for determining unavailability).
 Do you wish to present any alternative to the live testimony of this witness?
DC: (Yes, sir.)(No, sir.)

IO: Do you desire that any witnesses, other than those whom you previously requested, or other evidence be produced at this time? If so, I will adjourn this hearing in order to determine whether they are reasonably available and, if they are, I will arrange for their appearance.

ACC: (Yes, sir.)(No, sir.)

If the accused requests the production of additional witnesses or other evidence, the investigating officer should adjourn the hearing for a reasonable time to make availability determinations and assemble the witnesses and evidence requested.

After government counsel and defense counsel have rested, the investigating officer should inquire whether the accused desires to exercise his or her right to make a statement.

IO: (Grade and name of accused), I previously advised you that, while you cannot be compelled to make any statement, you have the right to make a statement in any form you desire. Bearing that advice in mind, consult with your counsel and advise me whether you wish to make a statement at this time or not.

ACC: I do / do not desire to make a statement.

If the accused makes an oral statement, the investigating officer should summarize it (if there is no reporter detailed to the hearing) and append it to the DD Form 457 as an exhibit. Any written statement by the accused should be similarly appended.

Closing

IO: Does the Government wish to comment on the evidence?

GC: (Comments or declines to comment.)

IO: Does the defense wish to comment on the evidence?

DC: (Comments or declines to comment.)

IO:  Government counsel, do you anticipate that all of your witnesses will be available in the event of trial?

In the event of a negative response from counsel, the investigating officer should inquire further into the circumstances and report the results of the inquiry to the CA (see blocks 16 and 21 on the DD Form 457) so the CA may arrange to depose, if possible, those witnesses expected to be absent at the time of trial. 

IO: This investigation is closed.

If a reporter will prepare a verbatim or summarized transcript of the hearing, the investigating officer should await a copy of such transcript and review it, together with any notes that the officer may have taken during the hearing, before completing the DD Form 457. If no reporter is detailed to the hearing, the investigating officer should, using his notes, summarize in writing the testimony of each witness. Such summaries should be signed by the witness, if such signature can be obtained without delaying the investigation, and attached to the DD 457 as exhibits of the investigating officer.

After completing the DD Form 457, the investigating officer should forward it, together with a copy of the transcript (or the summaries of testimony prepared by the officer) and all documentary exhibits, to the CA via the CA's staff judge advocate. Although it is the CA's responsibility to furnish a complete copy of the report to the accused [see RCM 405(j)(3)], the preferred practice is for the investigating officer to furnish such copies to both government counsel and to defense counsel.

     �	The identity and organization of the convening authority may be ascertained from the appointing order.


    �	If the investigating officer has had pre-hearing discussions with counsel or reviewed investigatory material in order to make witness and evidentiary determinations, the investigating officer should add:  ". . . except that I have met with your counsel and with Government counsel to discuss some of the legal issues that may arise during this hearing, to identify the witnesses who are expected to testify, and to mark the exhibits that may be offered. . . ." and/or " . . . except that I have reviewed ____________ in order to make initial determinations regarding the availability of witnesses and evidence for this hearing . . . "


     �	See Article 38(b)(3), UCMJ and RCM 506(b)(2).


     �	If the accused objects to the investigating officer's determination that a witness is unavailable, the investigating officer must give the reasons for determining unavailability in the report to the convening  authority.  RCM 405(g)(2)(D).


     �	RCM 405(h)(1)(A) requires that the investigating officer afford the defense "wide latitude" in cross-examination during Article 32 hearings.


     �	For a guide to the scope of the inquiry, the questions that the investigating officer should ask, and the standards for determining admissibility of a confession or other pretrial statement of an accused when the Government offers such a statement to prove an element of the offense charged, see Military Judges' Bench book (DA Pam 27-9), chapter 4; see also Military Rules of Evidence 304.


     �	See RCM 405(g)(4)(A) and 405(g)(4)(B).


     �	See footnote 7, supra.


     �	See footnote 7, supra.
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