Appeal No. 805 - RUBEN SERRA-BURGOSV. US- 11 May, 1955.

In the Matter of Merchant Mariner's Docunent No. Z-595149-D1 and
all other Licenses, Certificates and Documents
| ssued to: RUBEN SERRA- BURGOS

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

805
RUBEN SERRA- BURGOS

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 22 Septenber 1954, an Exam ner of the United States Coast
Guard at Seattle, Washington, suspended Merchant Mariner's Docunent
No. Z-595149-D1 issued to Ruben Serra-Burgos upon finding him
guilty of m sconduct based upon a specification alleging in
substance that while serving as Chief Steward on board the Anerican
SS SQUARE KNOT under authority of the docunent above descri bed, on
or about 9 Septenber 1954, while said vessel was in the port of
Ket chi kan, Al aska, he wongfully struck and cut a fell ow nenber of
the crew, able seaman Gosta H Nel son, with a dangerous weapon; to
Wi t, a vegetable chopping knife.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
counsel of his own selection and he entered a plea of "not gquilty"
to the charge and specification proffered against him
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Ther eupon, the Investigating Oficer nmade his opening
statenent and introduced in evidence the testinony of Gosta H.
Nel son and two ot her nenbers of the crew, the chief cook and the
second cook, who were nearby when the incident in question
occurred.

I n defense, Appellant offered in evidence his sworn testinony
and the testinony of nmessnman Fl emm ng. Appellant stated that
Nel son did not attenpt to conme over the table which was between the
two nen but that when Nel son touched Appellant while trying to grab
him Appellant picked up a knife and swng it at Nelson in
sel f - def ense.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usi ons,
t he Exam ner announced his findings and concluded that the charge
had been proved by proof of the specification. He then entered the
order suspendi ng Appellant's Merchant Mriner's Docunent No.
Z-595149-D1, and all other licenses, certificates and docunents
I ssued to this Appellant by the United States Coast CGuard or its
predecessor authority, for a period of four years - one year
outright suspension and three years suspension on five years
probation fromthe date of term nation of the one year outright
suspensi on.

Fromthat order this appeal has been taken, and it is urged
t hat Nel son was the aggressor throughout the entire episode; and
t hat Appellant did not use excessive force or act unreasonably in
a nonent of panic in seizing the only neans of defending hinself
against his larger and stronger aggressor. Appellant further
contends that shortly before this incident, he had been
hospitalized with an illness which created paralysis of his neck
and he was afraid that it would result in his death if Nelson
gr abbed Appell ant by the neck.

APPEARANCES Messrs. Walt hew, Oseran and \Warner of Seattl e,
Washi ngton, by Jay W Ham |ton, Jr., Esquire, of
Counsel .

Based upon nmy exam nation of the record submtted, | hereby
adopt the findings of the Exam ner, as foll ows:
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"1l. That on 9 Septenber 1954, the Appellant was serving aboard the
SS SQUARE KNOT in the capacity of chief steward, acting under the
authority of his duly issued Merchant Mariner's Docunent No.
Z-595149- D1.

"2. That on 9 Septenber 1954, the SS SQUARE KNOT was al ongsi de the
dock at the port of Ketchikan, Al aska.

"3. That at about 0015 on 9 Septenber 1954, an abl e seaman, CGosta
Nel son, entered the nesshall of the vessel after having worked for
approxi mately 15 hours in the vessel's hold in a I ongshoring
capacity as is customary on the Al aska run.

"4, That upon arrival in the nesshall, the seaman Nel son began
demandi ng service from nessman Fl enm ng and when service was not
| mredi ately forthcom ng, Nel son becane sonewhat belligerent and
obscene, loudly shouting for the nessnan.

"5. That when service was not immedi ately available to him the
seaman Nel son departed the nesshall and went to the alleyway at a
point directly opposite the serving table on the starboard side of
t he vessel.

"6. That the serving table stands approximately wai st high and is
3to 4 feet in wdth, conposed of netal and wood with no grillwork
such as to make entry over the table inpossible.

"7. That seaman Nel son, standing in the alleyway with the serving
t abl e between himand the pantry, again |oudly demanded service and
inquired in a nost profane manner as to the whereabouts of the said
messnan.

"8. That the Appellant was having his mdnight nmeal in the galley
and upon hearing the | oud demands of seanman Nel son, he left the
area in the galley where he had been eating, wal ked around a | arge
tabl e, passed the range, and to the pantry area so that he was in
a position directly opposite seaman Nel son with the serving table
separating the two nen.
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"9. That seaman Nel son continued to use profane and abusive
| anguage directed both at the steward and at the nessman.

"10. That the actions of the seaman Nel son were such as to indicate
to the steward that he intended to | ay hands upon the person of the
steward and as the seanman Nel son started to grab at the steward
over the serving table, the steward rapidly picked up a | arge
French knife, otherwi se known as a vegetabl e choppi ng knife, which
was on the serving table, and nmade a sweeping notion with the knife
in the direction of Nelson. The blade of the knife was about 14

I nches in | ength.

"11. That as a result of this nmotion of the knife, Nel son sustai ned
a cut inthe left side of the abdonen just above the waist.

"12. That follow ng this occurrence, Nel son becane further
infuriated and stating You can't cut nme,' he ran the distance of
about 12 feet forward in the alleyway and wenched a fire axe which
was secured to the starboard bul khead at the forward end of the
serving table.

"13. That after securing possession of the fire axe, Nelson entered
the pantry at the forward end of the serving table, ran aft in the
direction of where the steward was standi ng, and proceeded to
pursue the steward at hwartshi p, passed the range, into the port
doorway of the galley, brandishing the axe in a nenacing fashion.

"14. That after having cut the seaman, the Appellant w thdrew from
t he scene by wal ki ng backwards toward the port entrance to the
gal | ey, passed the range, and kept the knife in his possession.

"15. That the Appellant left the galley rapidly and proceeded to
the captain's roomand |later to his own room where he | ocked
hi nsel f in.

"16. That the seaman Nel son was intercepted in the port passageway
by one of the other crewrenbers and he was there disarned and
I nduced to | eave the scene.

"17. That Nel son reported for work later that norning but the wound
in his abdonen was still bleeding and it therefore becane necessary
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for himto report for nedical assistance ashore.

"18. That nedi cal assistance consisted of three stitches being
taken in the wound inflicted and he was ordered not to work for the
remai nder of the voyage.

"19. That the second cook and chief cook were both standing near
the ship's range about 25 feet fromwhere the steward and Nel son
were first standing but neither of these nen heard the steward nake
any remarks what soever to Nel son but they did testify that Nel son's
| anguage was nost profane and belligerent.”

OPI NI ON

| amfully in accord with the decision of the Examner. His
findings are supported by the testinony contained in the hearing
record and his reasoning is supported by judicial authority. As
stated by the Exam ner, Appellant could and shoul d have retreated
at once instead of first attacking the unarned Nel son with the
veget abl e chopping knife. At this point, Appellant was definitely
t he aggressor. He was not justified in taking the law into his own
hands and inflicting puni shnent upon Nel son regardl ess of how

i nsulting and of fensive his | anguage was. Rohrback v. Pullman's
Pal ace Car Co. (C.C E D. Pa., 1909), 166 Fed. 797, 799; 5

Corpus Juris 644 citing nunerous court decisions. |If Appellant

was in fear as a result of a recent illness, that is all the nore
reason why he should have taken the first opportunity to retreat.
The wei ght of the evidence supports the view that the intervening
tabl e prevented Nel son fromgetting close enough to Appellant to
touch him Therefore, Appellant's conduct was not justified on the
ground of self-defense. In order to conformwth the proper
standards of discipline, Appellant should have | eft Nelson's

puni shnment to the discretion of the Master who was not i nforned
about the incident until after Nelson was injured.

ORDER

The order of the Exam ner dated at Seattle, Washington, on 22
Septenber 1954 is AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast CGuard
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Commandant
Dat ed at Washington, D. C., this 11th day of May, 1955.

*xxx*x END OF DECI SION NO. 805 ****x
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