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In the Matter of Merchant Mariner's Docunent No. Z-65041-D1
| ssued to: JAVES BROMW

DECI SI ON AND FI NAL ORDERS OF THE COMVANDANT
UNI TED STATES COAST GUARD

789

JAVES BROWN

In the Matter of Merchant Mariner's Docunent No. Z-65041-D1
| ssued to: JAVMES BROMWN

In the Matter of Merchant Mariner's Docunent No. Z-153332-D1
| ssued to: ALFRED U. SCOIT

These appeal s have been taken in accordance with Title 46
United States Code 239(g) and Title 46 Code of Federal Regul ations
Sec. 137.11-1.

By separate orders dated 17 Septenber, 1954, an Exam ner of
the United States Coast Guard at New York, New York, revoked or
suspended Merchant Mariner's Docunents Nos. Z-65041-D1 and
Z-153332-D1 issued to Janes Brown and Alfred U Scott,
respectively, upon finding themguilty of m sconduct based upon
I ndi vi dual specifications alleging in substance that while serving
as Oficer's Bedroom Steward and Captain's Steward, respectively,
on board the Anerican SS | NDEPENDENCE under authority of the
docunents above described, on or about 10 Septenber, 1954, while
said vessel was at sea, they wongfully engaged in a fight and used
dangerous weapons to inflict bodily injuries upon each other. The
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speci fication agai nst Appellant Brown's docunent alleged that the
danger ous weapon whi ch he used was a beer can opener. The
specification pertaining to Appellant Scott alleged that he
inflicted infjuries with a piece of pipe about two feet |ong.

At a hearing, held in joinder, Appellant's were given a full
expl anation of the nature of the proceedings, the rights to which
they were entitled and the possible results of the hearing.

Al t hough advised of their right to be represented by counsel of
their own selection, both Appellants voluntarily elected to waive
that right and act as their own counsel. Each Appellant entered a
plea of "guilty" to the charge and specification proffered agai nst
hi m

Ther eupon, the Investigating Oficer nmade his opening
statenent and introduced in evidence the testinony of the Third
Steward who was in charge of all of the Oficers' stewards and who
wi tnessed the latter part of the fight between the Appellants.

Al t hough both Appellants had entered pleas of "guilty", this
testinony was taken in order to adequately present the conduct of
the Appellants at the tinme in question. See 46 C F.R
137.09-50(b). The Investigating Oficer also placed in evidence
two pertinent |ogbook entries and the weapon used by Scott.

Each Appellant submtted a short statenent in mtigation.
Brown stated that he and Scott were, and still are, good friends
but they were tenporarily overheated. Scott stated that both he
and Brown had conmtted a crinme but added that in his 22 years at
sea he never before had trouble and had often wal ked away from
things like this in order to preserve his clear record.

At the conclusion of the hearing, having given the parties an
opportunity to present argunent and submt proposed findings and
concl usi ons, the Exam ner announced his findings and concl uded t hat
t he charge had been proved agai nst both Appellants by their pleas
to the specification. The Exam ner then entered the orders
revoki ng Appellant Brown's Merchant Mariner's Docunent No.
Z-65041-D1 and suspendi ng Appellant Scott's Merchant Mariner's
Docunent No. Z-153332-D1 for a period of 24 nonths - 12 nonths
outright suspension from 17 Septenber, 1954, and 12 nonths
probationary suspension until a period of 18 nonths after the date
of termnation of the outright suspension. These orders were also
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directed against all other licenses, docunents and certificates
| ssued to Appellants by the United States Cost Guard or its
predecessor authority.

Appel | ant Brown's appeal consists of a plea for clenency on
the ground that the order is too severe in view of his nmany years
of service. He also states that the order of revocation wll cause
undeserved hardship for his wife and two children. This Appellant
respectfully requests nodification of the order to a suspension for
a definite period of tine.

Appel | ant Scott contends that justice would best be served by
granting hima new hearing on the nerits because he had a valid
defense but did not present it since he did not understand the
nat ure and seriousness of the charge; he pleaded "guilty" because
he was not represented by counsel to protect his best interest; and
he was led to believe that he would receive no nore than a short
suspension. On appeal, this Appellant was represented by:

Messrs. Bickler and Smth of New York Gty.

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 10 Septenber, 1954, Appellants Brown and Scott were serving
as stewards on board the Anerican SS | NDEPENDENCE and acti ng under
authority of their Merchant Mariner's Docunents Nos. Z-65041-D1 and
Z-153332- D1, respectively, while the ship was at sea.

At about 0945 on this date, the Appellants had an argunent
wi th each ot her concerning the di sappearance of a vacuum cl eaner.
They engaged in a fist fight and were separated by the Third
Steward who then departed fromthe presence of Appellants.

A short tinme later, the Appellants resuned their conbat with
each other. Brown was arned with the type of can opener comonly
used to open beer cans. Scott was fortified wwth a two-foot |ength
of one-inch pipe fromthe Master's pantry. The scene of the
struggle was in the vicinity of the Master's cabin.
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The Third Steward heard the noise and sent to the scene of the
fight. He grabbed the piece of pipe and called for assistance
because he coul d not separate the Appellants. The Master cane to
assist the Third Steward and they succeeded in stopping the fight.
Brown had used the can opener to cut Scott on the right side of the
| oner jaw and neck near the ear. Scott had cut Brown on the
forehead over his right eye by striking himwth the pipe.

(Appel lants' injuries were bandaged at the hearing and the evidence
does not disclose the extent of the injuries to either of them)
The fight al so caused sone degree of damage to the ship's property.
Bot h Appel |l ants received nedical attention before being confined to
the ship's brig and they were each fined two days pay for fighting
on board ship.

Appel | ant Brown has been going to sea for 39 years. Hi s prior
record consists of probationary suspensions in 1944 and 1945 for
m nor offenses as well as a three nonths outright suspensions plus
a probationary suspension in 1952 for an "attenpt to assault" a
crew nenber wiwth a fire axe.

Appel l ant Scott had a prior unblem shed record during 22 years
at sea.

OPI NI ON

The points raised on Appeal by Appellant Scott are not
persuasive. He specifically admtted that he had commtted a
"crime" (R 33) after voluntarily stating that he woul d speak for
hi nrsel f rather than being represented by counsel (R 4) and that he
under st ood the charge and specification (R 6). This Appell ant
persisted in his plea of "guilty" after the significance of this
pl ea had been fully explained to himby the Exam ner. The
seriousness of the allegations is obvious and there is nothing in
the record to indicate that this Appellant was | ed to believe that
the order woul d not exceed a short suspension. There is no
| i kel i hood that a new hearing woul d produce a different result
since the record indicates that the Third Steward who testified was
the only disinterested witness to the incident until the tine of

arrival of the Master. The request for a hearing de novo
I s deni ed.
Al t hough Appellants were guilty of a serious breach of
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di scipline by fighting wth dangerous weapons whi ch m ght have
caused grave injuries to one or both of them it is ny opinion that
the orders should be nodified due to the peculiar circunstances of
the case. The record is not determnative as to which, if either,
of the nmen was the original aggressor. |In fact, Appellant's pleas
of "guilty" and their own statenents at the hearing indicate that
they both felt that they were nutually at fault. Hence, this was
not a situation where one seanman was solely at fault for an
unprovoked battery and where the other was justified in attenpting
to repul se an attack upon hinself wth a dangerous weapon.
Apparently, there was provocation on the part of both Appellants
but not to such an extent as to justify the use of a weapon by

either. Consequently, the orders will be nodified to i npose equal
responsibility for the fight upon each of the Appellants; but
Appel l ant Brown's prior offense of this nature will be taken into

consideration and, for this reason, his period of outright
suspension will be greater.

ORDERS

The order of the Exam ner dated at New York, New York, on 17
Sept enber, 1954, and directed agai nst Merchant Mariner's Docunent
No. Z-65041-D1 is nodified to provide for an outright suspension of
nine (9) nonths and an additional suspension of twelve (12) nonths
on probation until eighteen nonths after the term nation of the
above outright suspension.

The order of the Exam ner dated at New York, New York, on 17
Sept enber, 1954, and directed agai nst Merchant Mariner's Docunent
No. Z-153332-D1 is nodified to the sane extent as the above order
agai nst Merchant Mariner's Docunent No. Z-65041-Dl except that the
period of outright suspension shall be reduced to six (6) nonths
i nstead of nine (9) nonths.

As so MODI FI ED, said orders are
AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast Guard
Commandant

Dat ed at Washington, D. C., this 9th day of February, 1955.
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*xxxx END OF DECI SION NO. 789 ****x
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