Appeal No. 787 - LOUISH. PETTAWAY v. US - 24 January, 1955.

In the Matter of Merchant Mariner's Docunent No. Z-607890- D1
| ssued to: LOU S H PETTAWAY

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

787
LOU S H PETTAVWAY

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 2 July, 1954, an Exam ner of the United States Coast Guard
at Seattle, Washington, directed an adnonition against Louis H
Pett away, hol der of Merchant Mariner's Docunent No. Z-607890-D1,
upon finding himguilty of m sconduct based upon two specifications
all eging in substance that while serving as Steward on board the
American SS OCEANI C under authority of the docunent above
descri bed, on or about 10 and 11 August, 1952, while said vessel
was in the port of Cherbourg, France, he wongfully failed to
performhis duties between 1600 and 1800; and on or about 10
Decenber, 1952, while the OCEANI C was at Cristobal, Canal Zone, he
wrongfully created a di sturbance on board the ship.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
an attorney of his own selection and he entered a plea of "not
guilty" to the charge and each specification proffered against him
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Ther eupon, the Investigating Oficer nmade his opening
statenent and introduced in evidence certified copies of two
entries in the Oficial Logbook of the OCEAN. The Exam ner
sustai ned counsel's objection to the introduction of an ex parte
statenent, attached to the |ogbook, on the ground that the
statenent did not cone within the exception to the hearsay rule
whi ch applies to entries in a ship's Oficial Logbook. The
| nvestigating Oficer then rested his case.

I n defense, Appellant offered in evidence his own testinony.
Appel | ant denied the allegations contained in the specifications
and stated that he had no know edge concerning either of the |og
entries he was served with the charge and specifications on 29
June, 1954.

Anong ot her contentions raised on appeal, it is urged that the
| og entries do not constitute evidence which is sufficient to
support the specifications.

APPEARANCES: Messrs. Kane and Spel l man of Seattle, WAshington,
by Joseph S. Kane, Esquire, of Counsel.

OPI NI ON

The only evidence in the record which tends to support the
specifications are the certified copies of two entries contained in
the Oficial Logbook of the OCEANIC. Such entries are nmade in the
regul ar course of business and if the entrants are unavail able to
appear as witnesses, the entries are adm ssible as exceptions to
the hearsay rule of the principle of necessity and in accordance

with 28 U S.C 1732. Wgnore on Evidence, 3d Edition, secs.

1404, 1521, 1641(2). But the entries in gquestion do not conform
wWith the statutory requirenents in that they do not show that the
Appel l ant was furnished with a copy of either entry, or that such
entries were read to him and that he was given an opportunity to
reply to the entries. 46 United States Code 702. Therefore, the
| og entries are not sufficient evidence to establish a prima facie
case in support of the specifications. Unlike sone types of cases
such as desertion and failure to join, there is no doubt that
Appel | ant was avail able in order to nmake possible conpliance with
the statute. Hence, there was conpliance with neither the letter
nor spirit and intent of the |aw
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The only additional evidence was the testinony of the
Appellant. Since this did not contain any adm ssion in support of
the allegations in the specifications, the charge and
specifications will be dismssed. | do not believe that a renmand
of the case at this |late date woul d produce any concl usive evi dence
of appellant's alleged m sconduct.

Since the ex parte statenent (which was not received in
evi dence by the Exam ner) was referred to in one of the log entries
as an attachnent to the log entry, the statenent was, in effect, an
entry in the | ogbook and equally adm ssible in evidence. However,
it could not have been utilized to nake out a prima facie case to
any greater extent than the log entry to which it was attached.

ORDER

The order of the Exam ner dated at Seattle, Washington, on 2
July, 1954, is VACATED, SET ASI DE and REVERSED.

Vice Admral, United States Coast CGuard
Conmandant

Dated at Washington, D.C., this 24th day of January, 1955.

*x%xxx END OF DECI SION NO. 787 **xx»
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