Appeal No. 765 - JACK ALLEN v. US - 8 September, 1954,

In the Matter of Merchant Mariner's Docunent No. Z-99853
| ssued to: JACK ALLEN

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

765
JACK ALLEN

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 13 January, 1954, an Exam ner of the United
States Coast CGuard at New York, New York, suspended Merchant
Mariner's Docunment No. Z-99853 issued to Jack Al len upon finding
himguilty of m sconduct based upon a specification alleging in
substance that while serving as Boatswain on board the Anerican SS
REMSEN HEI GHTS under authority of the docunent above descri bed, on
or about 8 Decenber, 1953, while said vessel was in the port of San
Franci sco, California, he wongfully failed to obey a | awful order
by the Chief Engineer, Gordon P. Small, to | eave the engi ne room

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
counsel of his own selection and he entered a plea of "not gquilty"
to the charge and specification proffered against him

Ther eupon, the Investigating Oficer nmade his opening
statenent and introduced in evidence the testinony of the Chief
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Engi neer and Third Assi stant Engi neer.

I n defense, Appellant offered in evidence the testinony of two
menbers of the crew who witnessed the incident in question.
Appel l ant al so testified under oath in his own behal f.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usi ons,
t he Exam ner announced his findings and concluded that the charge
had been proved by proof of the specification. He then entered the
order suspendi ng Appellant's Merchant Mriner's Docunent No.
Z-99853, and all other licenses, certificates and docunents issued
to this Appellant by the United States Coast CGuard or its
predecessor authority, for a period of two nonths on six nonths
probati on.

Fromthat order, this appeal has been taken, and it is urged
that at the tine of the all eged di sobedi ence of the | awful order of
t he Chi ef Engi neer, Appellant was actually carrying out another
order which had been given to himby the Chief Mite; and that
Appellant tried to explain this to the Chief Engineer in a
respectful manner.

APPEARANCES: WIlliam L. Standard of New York Gty by Mrton J.
Heckerling, Esquire, of Counsel.

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 8 Decenber, 1953, Appellant was serving as Boatswain on
board the Anerican SS REMSEN HElI GHTS and acting under authority of
his Merchant Mariner's Docunent NO. Z-99853 while the ship was at
San Francisco, California.

Several days prior to 8 Decenber, 1953, Appellant had | oaned
to the First Assistant Engineer, the only palm needle and sail
tw ne which were available on the ship for sewing canvas. On 7 and
8 Decenber, 1953, the Chief Mate told Appellant that he woul d have
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to performcertain work which required the use of the palm needle
and sail tw ne. Appellant had not been able to get the First
Assi stant Engineer to return this equipnent.

On the norning of 8 Decenber, 1953, Appell ant descended the
| adder to the engine roomin order to | ocate the First Assistant
Engi neer and obtain the palm needle and sail twine fromhim \Wen
t he Chi ef Engi neer saw Appellant in the engine room the Chief
Engi neer ordered Appellant to | eave the engine room \Wile
Appel | ant was explaining the reason for his presence, the Chief
Engi neer again ordered himto | eave, grabbed Appellant's arm and
pushed himto the foot of the |adder. Appellant did not resist and
he was not in any way disrespectful towards the Chief Engi neer.
When the latter released his hold on Appellant, he fell against the
| adder and held onto the rungs with his hands. The Chi ef Engi neer
| mredi ately | eft the engine roomand reported the incident to the
Master. Appellant departed fromthe engine rooma few seconds
after the Chief Engineer had left.

Appel | ant has been going to sea for alnbst twenty years. H's
only prior record consists of a one-nonth probationary suspensi on
in 1944 for being absent wi thout |eave.

OPI NI ON

In a very technical sense, Appellant may have been guilty of
the all eged of fense when he did not imediately conply with the
order of the Chief Engineer to | eave the engine room But it was
unreasonabl e on the part of the Chief Engineer to commrence shovi ng
Appel | ant towards the | adder while he was expl aining why he was in
the engine room |In addition, the Chief Engineer stated that
Appel l ant did not make any attenpt to resist; and there is no
evi dence that Appellant was di scourteous or disrespectful to the
Chi ef Engi neer.

The situation woul d have been different if the Chief Engineer
had |istened to Appellant's explanation and Appel |l ant had refused
to obey the Chief Engineer's reiterated order to | eave the engine
room But under the prevailing circunstances and in view of
Appel l ant's good record, it is nmy opinion that the charge and
speci fication should be di sm ssed.
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ORDER

The Order of the Exam ner dated at New York, New York, on 13
January, 1954, is VACATED, SET ASI DE and REVERSED.

A. C. R chnond
Vice Admral, United States Coast Guard
Conmandant

Dat ed at Washington, D.C., this 8th day of Septenber, 1954.
***x*  END OF DECI SION NO. 765 ****x*
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