Appeal No. 757 - RUVEN A. MARTINEZ v. US - 9 August, 1954.

In the Matter of Merchant Mariner's Docunent No. Z-238088-D2
| ssued to: RUVEN A. MARTI NEZ

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

757
RUVEN A. MARTI NEZ

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 8 Decenber, 1953, an Exam ner of the United States Coast
Guard at New York, New York, suspended Merchant Mariner's Docunent
No. Z-238088-D2 issued to Ruven A. Martinez upon finding himguilty
of m sconduct based upon a specification alleging in substance that
while serving as utility nessman on board the Anmerican SS ROBIN
VENTLEY under authority of the docunent above described, on or
about 12 Novenber, 1953, while said vessel was in the port of
Bost on, Massachusetts, he assaulted and battered another crew
menber, nessnman Ernest Tocco, wth a deadly weapon; to wt, a
j agged and broken beer bottle.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
t he possible results of the hearing. Although advised of his right
to be represented by counsel of his own selection, Appellant
voluntarily elected to waive that right and act as his own counsel.
He entered a plea of "not guilty" to the charge and specification
prof fered agai nst him
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Ther eupon, the Investigation Oficer nmade his opening
statenment and introduced in evidence an entry in the Oficial
Logbook of the ROBIN VWENTLEY in addition to the testinony of Ernest
Tocco and Appellant's other two forecastle nates.

I n defense, Appellant offered in evidence his own sworn
testinmony. He stated that Tocco entered the forecastle and
threatened to kill Appellant; Tocco then attacked Appellant with a
bread knife; and Tocco was injured when cut by a beer bottle which
| eft Appellant's hand when he put up his armto protect hinself
agai nst the attack by Tocco. Appellant also testified that he was
arrested by the |local police in Boston but that he was rel eased
after investigation of the incident.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant and given both parties
an opportunity to submt proposed findings and concl usions, the
Exam ner announced his findings and concl uded that the charge had
been proved by proof of the specification. He then entered the
order suspendi ng Appellant's Merchant Mriner's Docunent
No. Z-238088-D2 and all other |icenses, certificates of service and
docunents issued to this Appellant by the United States Coast Guard
and its predecessor authority, for a period of two years - twelve
nont hs outright suspension and twelve nonths suspensi on on
twenty-four nonths probation from8 Decenber, 1954.

Fromthat order, this appeal has been taken, and it is urged
t hat Appellant acted in self-defense when his wist was slashed by
a knife w elded by Tocco; and the Exam ner should not have found
Appel l ant guilty because he was found not guilty by the Federal
Court in Boston. Appellant also pleads for clenency on the bases
of his dependent famly, his clear record for twelve years on
Aneri can ships and his overseas Arny service.

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 12 Novenber, 1953, Appellant was serving as utility nessman
on board the Anmerican SS ROBIN VENTLEY and acting under authority
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of his Merchant Mariner's Docunent No. Z-238088-D2 while the ship
was at Boston, Mssachusetts.

Until sonetine prior to 1530 on this date, Appellant and Tocco
had been ashore on liberty (although not together) drinking beer.
Then they had returned to the ship.

At about 1600, Tocco left the forecastle which he shared with
Appel | ant and two ot her nenbers of the crew. Tocco was carrying an
opened can of beer. |In the passageway just outside of the
forecastl e, Tocco net Appellant who was then drinking a bottle of
beer which he had brought aboard with him After an exchange of
wor ds, Appel | ant broke the beer bottle on the passageway bul khead
and cut Tocco severely with the jagged gl ass edges of the broken
beer bottle.

Tocco's injury consisted of a deep, jagged, six inch cut from
the lower part of his ear, across his cheek and down his neck. It
required forty stitches to suture the wound.

Wi | e breaking the bottle, Appellant received a jagged, one
and a half inch cut on his left wist. Appellant was arrested by
| ocal police but, insofar as the record discloses, he was | ater
rel eased without further action having been taken against himin
connection with this incident.

OPI NI ON

The evidence in the record does not support Appellant's
contentions that he acted in self-defense and that Tocco attacked
himwith a bread knife. Tocco's version of the incident (which is
substantially as set forth above) is supported by the testinony of
the other two witnesses at the hearing. Both of these seanen
arrived on the scene immedi ately after Tocco was injured. Their
testinony was to the effect that the incident occurred in the
passageway and not in the forecastle as clainmed by Appellant; that
Tocco did not have a knife but that Appellant was hol ding the
remains of a bottle inmmediately after Tocco was cut; and that no
t hreat eni ng | anguage was used by Tocco. Al of this testinony is
in direct conflict with the testinony given by Appellant. Since
these two witnesses appeared to be unbi ased, they presunmably gave
i npartial testinony to the best of their recollection.
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Regardl ess of whether there was any crimnal action taken
agai nst Appellant, the record herein clearly contains substanti al
evi dence in support of the charge and specification.

Si nce the Exam ner considered the mtigating circunstances
before inposing the order of suspension, there is no justification
for granting clenency on this appeal.

ORDER

The order of the Exam ner dated at New York, New York, on 8
Decenber, 1953, is AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast CGuard
Conmandant

Dated at Washing, D. C, this 9th day of August, 1954.

sxxx*x  END OF DECISION NO 757 ****x
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