Appeal No. 750 - WILLIAM R. KAMPE v. US - 13 July, 1954,

In the Matter of License No. 34783 Merchant Mariner's
Docunent No. Z-362068-D1
| ssued to: WLLIAMR KAMPE

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

750
WLLIAM R KAMPE

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 19 January, 1954, an Exam ner of the United
States Coast Guard at Mobile, Al abama, revoked License No. 34783
and Merchant Mariner's Docunent No. Z-362068-Dl1 issued to WIliam
R Kanpe upon finding himguilty of m sconduct based upon siXx
specifications alleging in substance that while serving as Second
Assi stant Engi neer on the Anerican SS VIRA NIA CITY VI CTORY under
authority of the license above described, he did:

FIRST SPECIFICATION. . . . . . . on or about 29 Cctober,
1953, while said vessel was at sea, assault and batter the
Chi ef Engineer, H A (Goodsell.

SECOND SPECI FICATION. . . . . . . on or about 7 Novenber,
1953, while ashore in the port of Manila, P.I., assault and
batter the Purser, O L. Geen.

FOURTH SPECI FI CATI ON: . . . . . . on or about 21 Decenber,

file:////hgsms-lawdb/users/K nowledgeM anagementD...s/S%6208& %20R%20679%20-%20878/750%20-%20K AM PE.htm (1 of 7) [02/10/2011 1:15:51 PM]



Appeal No. 750 - WILLIAM R. KAMPE v. US - 13 July, 1954,

1953, while said vessel was in the port of Mbile, Al abamma,
assault and batter the Purser.

FIFTH SPECI FICATION. . . . . . . on or about 21 Decenber,
1953, while said vessel was at Mbile, assault the Chief Mate,
J. F. Kahl, by striking his port hole with a fire axe in an
attenpt to enter his room

SI XTH SPECI FI CATION: . . . . . on or about 21 Decenber,
1953, while at Mbobile, mnlfully destroy ship's property by
breaking a port hole light glass with a fire axe.

SEVENTH SPECI FI CATI ON: . . . . . on or about 21 Decenber,
1953, while at Mobile, mxongfully create a di sturbance by
entering the Master's office wi thout authority.

The Third Specification was wi thdrawn on notion of the
| nvestigating Oficer.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
an attorney of his own selection and he entered a plea of "not
guilty" to the charge and each specification except the Seventh
Specification to which he entered a plea of "guilty".

Ther eupon, the Investigating Oficer nmade his opening
statenment and introduced in evidence two log entries as well as the
testinony of the Master, the Chief Engineer, the Chief Mate, the
Purser, and the Relief Mate on the early norning of 21 Decenber,
1953.

I n defense, Appellant offered in evidence the testinony of the
First Assistant Engineer, the Radio Oficer, and two policenen who
cane to the ship on 21 Decenber. Appellant also testified under
oath in his own behal f.

At the conclusion of the hearing, having given the
| nvestigating Oficer and Appellant's counsel an opportunity to
submt argunent as well as proposed findings and concl usions, the
Exam ner announced his findings and concl uded that the charge had
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been proved by plea to the Seventh Specification and by proof of
the other five specifications. He then entered the order revoking
Appel l ant's License No. 34783, Merchant Mariner's Docunent No.
Z-362068-: D1 and all other licenses, certificates and docunents

I ssued to this Appellant by the United States Coast Guard or its
predecessor authority.

Fromthat order, this appeal has been taken, and it is urged
t hat :

PO NT 1. The specifications do not charge offenses which show
a want of skill, negligence or failure to performduties.

PO NT 11. The Second Specification, charging an assault on a
menber of the crew while ashore and off duty, does not charge
an offense relating to skill, care or proper discharge of

duti es.

PO NT 111. The Fifth Specification shows on its face that it
coul d not have been an assault on the person of the Chief
Mat e.

PONT IV. The finding of guilty as to the Sixth Specification
I S based on pure specul ati on.

PO NT V. The findings are not supported by the evidence
contained in the hearing record.

APPEARANCES:. V. R Jansen, Esquire, of Mbbile, Al abama, of
Counsel .

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On a foreign voyage covering all of the bel ow nentioned dates,
Appel | ant was serving as Second Assi stant Engi neer on the Anerican
SS VIRANA CITY VICTORY and acting under authority of his License
No. 34783.
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During the evening of 29 Cctober, 1953, while the ship was at
sea, the Chief Engineer had an argunent with Appellant in the
engi ne room Later, at about 2030, when the Chief Engi neer was
sitting in a chair on the cabin deck, Appellant approached the
Chi ef Engi neer and started anot her argunent which term nated when
Appel | ant struck the Chief Engineer on the head and knocked hi m
unconscious. As a result of this blow, the Chief Engi neer was
still suffering a severe headache the foll ow ng norning.

While the ship was at Manila on 7 Novenber, 1953, the Purser
and the Chief Engineer were sitting at the sane table in a bar at
Mani | a. Appellant went to the table where the Purser was sitting
and after sone exchange of words, Appellant spat on the Purser and
hit himin the nouth. The Purser retaliated by striking Appellant
on the head wwth a beer nug before they were separated after a
short scuffle. The next day Appellant received treatnent ashore for
his wound and rejoined the ship at Yokohama several days |ater.

The Master only permtted Appellant to return on board at the
I nsi stence of the Anerican Consul.

The ship arrived at Mbile, A abama, on 20 Decenber, 1953.
The Pursuer had just returned to his cabin at approximtely 0200
t he next norning, after conversing with the Relief Mate in the
messroom when Appellant and the First Assistant Engi neer entered
the Purser's cabin and gave hima thorough beating. The Purser
managed to stri ke each of his attackers with a piece of brass pipe
and he, in turn, was knocked to the deck by Appellant who conti nued
to hit and kick the Purser while he was on deck. The Purser
recei ved several severe cuts on the top of his head, on his face
and in his nmouth. Appellant was cut on the side of his face and
the First Assistant Engineer received two cuts on the top of his
head. The record is not determ native as to who was the original
possessor of the brass pipe or whether it was ever |ocated at any
tinme later.

The Relief Mate heard the Purser screaming for help and called
the local police. Prior to the arrival of the police, unsuccessful
attenpts were made by the three participants to get the Master and
the Chief Mate out of their respective cabins. At one point,
sonebody used a fire axe to break a port hole |ight glass which was
outside of the Chief Mate's cabin. After the police arrived, there
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was a noi sy di sturbance just outside of the Master's quarters and
Appel | ant was one of the participants in this incident.

The three injured nmen were treated at a hospital and then
jailed for the balance of the night. On the next norning,
Appel l ant and the First Assistant Engi neer were fined $100 each for
di sorderly conduct. The Purser was not fined.

There is no record of prior disciplinary action having been
t aken agai nst Appellant during his approximately 8 years at sea.

OPI NI ON

PO NT I.

The specifications are based upon a charge of "m sconduct”
which is one of the reasons, stated in 46 U.S.C. 239, for which
di sci plinary action may be taken against a seaman's |icense and/or
docunent. Therefore, there need be no show ng of want of skill,
negligence or failure to performduties.

PO NT I1.

The fact that the assault and battery of 7 Novenber, upon the
Purser, occurred ashore is not significant since Appellant was
still in the service of the ship even though he was not on board
the ship at the tinme of the incident.

PONTS |11 AND I V.

These two contentions are supported by the record. Any one of
several persons m ght have been sw ngi ng the axe which broke the
port hole light glass outside of the Chief Mate's cabin. The Chief
Mate admtted that he could not see the person who w el ded the axe.
In addition, with respect to the Fifth Specification, there was no
"assault" upon the Chief Mate since his door was | ocked and,
therefore, there was no "present ability" to conmt an injury upon
his person. The Fifth and Sixth Specifications are found "not
proved" and are di sm ssed.
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PO NT V.

The findings are supported by the evidence as to the First,
Second and Fourth Specifications; and, in part, as to the Seventh
Speci fication.

First Specification. Although the Chief Engi neer was
apparently reluctant to testify agai nst Appellant at the hearing,
the Chief Engineer admtted that, on the day after he was knocked
out, he told the Master that Appellant was the person who had
commtted the assault and battery. Later, the Chief Engineer nade
a simlar statenent to the Coast Guard Investigating Oficer at
Yokohama. And when the Master confronted Appellant with the charge
on the day after the incident, Appellant did not deny that he was
the guilty party.

Second Specification. Despite his reluctance to testify
agai nst Appellant, the Chief Engineer finally testified, in
agreenment with the Purser's testinony, that Appellant spit on the
Purser and struck the first blow after com ng over to the table
where the Purser and the Chief Engineer were sitting at the bar in
Mani | a.

Fourth Specification. Appellant was undoubtedly the aggressor
when he entered the Purser's cabin at Mbile and adm nistered a
severe beating to the Purser. The Exam ner, as the trier of the
facts, was the best judge as to the credibility of the w tnesses
and he rejected the testinony, by Appellant and the First Assistant
Engi neer, in which they stated that the Purser had first attacked
themwi th the brass pipe while they were in the cabin of the First
Assi st ant Engi neer.

Seventh Specification. The record discloses that this
speci fication was proved except that the Master refused to permt
Appel lant to actually enter his quarters. Therefore, the
specification is found "proved in part."

CONCLUSI ON

Despite the nodification as to three of the six
specifications, the order of revocation will be sustained. The
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t hree specifications found "proved" in their entirety are by far

t he nost serious offenses alleged, especially the assault and
battery upon the Chief Engi neer who was Appellant's directly
superior officer. The gravity of this offense is further enhanced
by the fact that Appellant was an officer on the ship and, hence,
required to set an exanple of good discipline for the unlicensed
personnel in board. These three incidents of assault and battery,
during the course of one voyage, show such a continued attitude of
bel l i gerence as cannot be permtted by |licensed officers serving on
ships of the American Merchant Mari ne.

ORDER

The order of the exam ner dated at Mbile, Al abama, on 19
January, 1954, is AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast CGuard
Conmandant

Dated at Washington, D. C., this 13 day of July, 1954.
****x%x  END OF DECI SION NO 750 *****
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