Appeal No. 723 - CHARLES S. ROSSv. US - 2 March, 1954.

In the Matter of Merchant Mariner's Docunent No. Z-83612
| ssued to: CHARLES S. ROGSS

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

723
CHARLES S. ROSS

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 3 July, 1953, an Exam ner of the United States Coast CGuard
at San Francisco, California, revoked Merchant Mariner's Docunent
No. Z-83612 issued to Charles S. Ross upon finding himaguilty of
m sconduct based upon a specification alleging in substance that
whil e serving as a fireman-wat ertender on board the Anerican SS
AMPAC | DAHO under authority of the docunent above described, on or
about 20 March, 1953, he wongfully had narcotics in his
possession. A second specification alleging narcotics addiction
was di sm ssed by the Exam ner at the conclusion of the hearing for
| ack of sufficient evidence.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
an attorney of his own selection and entered a plea of "not guilty'
to the charge and each specification proffered against him

Ther eupon, the Investigating Oficer nmade his opening
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statenent and introduced in evidence the testinony of four
W t nesses as well as nunerous docunentary exhibits.

The Exam ner denied counsel's notion to dism ss on the ground
of failure to make out a prina facie case agai nst Appell ant.

| n defense, Appellant offered in evidence docunentary exhibits
and he also testified under oath in his own behalf. He stated that
because of illness he had obtained a prescription containing
narcotics froma doctor ashore.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usi ons,
t he Exam ner announced his findings and concluded that the charge
had been proved by proof of one specification. He then entered the
order revoking Appellant's Merchant Mariner's Docunent No. Z-83612.

Fromthat order, this appeal has been taken, and it is urged
that the findings and concl usions are not supported by the evidence
because it was perfectly legal, and not in violation of 21 U S. C
184a, for Appellant to take on board the ship a prescription which
he obtained rightfully froma physician. Appellant also contends
t hat the anmount of norphine in the prescription was so snall that
it could not have had any effect on himand, therefore, it could
not have been the cause of the disturbance by Appellant. In
concl usi on, Appellant respectfully submts that the order is
excessive since he was only guilty of having created a disturbance
i n the engine room

APPEARANCES: Robert E. Burns, Esquire, of San Francisco,
California, of Counsel.

Based upon nmy exam nation of the report submtted, | neke the
fol | ow ng

FI NDI NGS OF FACT

On a foreign voyage from 26 Decenber, 1952, to 8 June, 1953,
Appel | ant was serving as a fireman-watertender and w per on board
t he Anmerican SS AMPAC | DAHO and acting under authority of his
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Merchant Mariner's Docunent No. Z-83612.

Wil e the ship was at Kagoshi na, Japan, on 20 March, 1953,
Appel | ant conpl ai ned of a stonach condition to a Dr. Nagayoshi at
a Japanese hospital in Kagoshima. The doctor diagnosed Appellant's
condi ti on as gastro-convul sion and adm ni stered an injection of
Pansko, a nedici ne which contains norphine. Since Appellant still
conpl ai ned of pain, the doctor sold Appellant ten anpoul es of
Pansko and infornmed himthat this nedication contained a narcotic.
The doctor told Appellant to inject the contents of one of the
bottles if he did not feel well after returning to the ship. The
doctor al so sold Appellant a hypoderm c syringe. The doctor could
not speak English very well but he managed to convey this
i nformation to the Appellant.

Appel | ant went to a store and purchased a hypoderm c needl e
which fitted the syringe. He then returned to the ship on the
ni ght of 20 March, 1953, with these itens as well as the Pansko in
his possession. He did not report these articles to anyone on
board the ship. Although Appell ant had obtai ned nedical attention
on other ships, he did not at any tine, on this occasion, request
the Master for treatnent. The latter had narcotics on board to use
for nedicinal purposes.

Appel | ant was unable to stand his watch properly on the night
of 20 March. He attenpted to light off a dead boiler and he
permtted the water to drop to a dangerous level in the boiler
which was is use. Appellant al so wandered around the engi ne spaces
I n a dazed condition while he tal ked i ncoherently.

On the norning of 21 March, 1953, Appellant becane viol ent and
he refused to obey the Master's order to | eave the engi ne room
The Master then shackled Appellant's arns and | egs before he was
forcefully renoved fromthe engine room He was taken ashore in a
Stokes litter to a hospital.

Prior to his renoval fromthe ship, Appellant used five
anpoul es of Pansko. He had not eaten a neal since before |eaving
the ship on 20 March.

Appel l ant's | ocker on the ship was | ocked but it was broken
open and searched by the Master. He found a small cardboard box

file:////hgsms-lawdb/users/K nowledgeM anagementD...ns/ S%20& %20R%20679%20-%20878/723%20-%20ROSS.htm (3 of 10) [02/10/2011 1:09:03 PM]



Appeal No. 723 - CHARLES S. ROSSv. US - 2 March, 1954.

containing a hypoderm c set consisting of five unused anpoul es of
Pansko, one enpty Pansko anpoule, two larger filled anpoul es, a
hypoderm ¢ syringe, two hypoderm c needl es, an eye dropper and a
smal | object used to open the anpoules. Each of the five unopened
Pansko anpoul es held fifteen grains or one cubic centineter of a
brown |iquid which was subsequently found to contain an opium
derivative. Each of the two | arger anpoul es contai ned two cubic
centineters of a colorless liquid which did not disclose any
narcotic content upon analysis. One of the two needles fitted the
syringe properly. The other needle had a | arger base but a snal
cardboard shim had been inserted into the base of this needle so
that it would fit tightly over the syringe or the eye dropper which
were otherw se too small to use with this needle for the purpose of
adm ni stering an injection.

Appel | ant was not permtted to return to the ship till 24
March, 1953. On 22 March, the Master was told by Appellant that he
woul d obtain a prescription fromthe doctor for the Pansko anpoul es
whi ch thereafter remained in the custody of the Master for the
bal ance of the voyage. On 23 March, Appellant refused to tell two
Japanese narcotics officers the nane of the doctor or where he was
| ocated. Appellant rejected the offer of assistance by the ship
agents and MSTS personnel in obtaining a statenent fromthe doctor
expl ai ni ng Appel |l ant' s possessi on of the Pansko. But on 24 March,
with the help of an English speaking native, Appellant obtained a
prescription fromDr. Nagayoshi stating that he had gi ven Appell ant
ten cubic centineters of Pansko to use on the ship if there was a
recurrence of pain. This statenment was given to the Master by
Appel l ant. (At the hearing, Appellant testified that he did not
trust the agents and MSTS man not to tell the Japanese narcotics
of ficers who the doctor was; and Appellant said he was afraid that
if the narcotics officials had the doctor's nanme they woul d nake
trouble for himand prevent Appellant fromobtaining a witten
prescription.)

On 25 March, 1953, the Master denoted Appellant to the grade
of w per because of his neglect of duty and the Master's fear for
the safety of the vessel. On the return voyage, Appellant
attenpted unsuccessfully to persuade the Master to di spose of the
hypoderm c set which he had confi scat ed.

When the ship arrived at San Francisco on 8 June, 1953, the
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Master turned over the cardboard box and its contents to the U S
Custons authorities. Appellant told the Custons officials that he
used narcotics for injections in his arns after getting sick from
not eating as a result of being drunk. At the hearing, Appellant
admtted telling this to the Custons authorities but Appell ant
stated that, in addition, he told them he sonetines used narcotic
I njections for stomach pains which did not result fromdrinking.
Appel l ant also testified that he had obtained narcotic tablets and
I njections fromtwo doctors in the United States for his stonach
pai ns but that he had not been hospitalized for his stonmach
condition since sone tine prior to 1947.

By Appellant's own adm ssion, he had periodically used
narcotics for approximately thirteen years. At the tine of the
present incident, Appellant was on parole for a narcotics
conviction in New York State in 1951. Before the Custons
authorities at San Francisco and at the hearing, Appellant
exhi bi ted nunerous needl e marks on the inside of both of his arns
near the elbow. He testified that these marks were the result of
bl ood transfusi ons when he was selling his blood until 1938; and
that the marks were al so due to nunerous injections he received
whil e he was hospitalized for a venereal disease on different
occasi ons between 1939 and 1945. Nevertheless, it was established
by the testinony of one of the Custons officials at San Franci sco
that some of the needle marks were old and sone of them were new
mar ks.

There is no record of prior disciplinary action having been
t aken agai nst Appel |l ant during approximtely 25 years at sea.

OPI NI ON

The basic fact that Appellant had possession of norphine on
board the ship is not disputed. Unless the narcotic was
| egiti mately obtai ned and properly used by Appellant, the
possessi on al one was wongful and sufficient to require the order
of revocation regardl ess of the anount of the narcotic.

Appel | ant contends that he was legally in possession of the
Pansko anpoul es because he rightfully obtained them by neans of a
physi cian's prescription; and that, for this reason, his possession
of the narcotics on board the ship was | awful possession and not in
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violation of 21 U S.C. 184a because the ship was on a foreign
voyage and the narcotics taken on board by Appellant did not
constitute a part of the cargo entered in the manifest of part of
the ship stores. The Exam ner al so expressed doubt that Appell ant
had obt ai ned possession by neans of a legitinmate prescription from
an aut horized nedi cal doctor.

It is ny opinion that if Appellant was issued a legitimte
prescription for narcotics which he did not obtain by fraudul ent
means and if appellant followed the directions of the doctor who
| ssued the prescription, then Appellant was not in unlawful or
wr ongf ul possession of the narcotic and he did not violate 21
U. S. C. 184a.

On the basis of Appellant's testinony, there is sone
i ndi cation that the Pansko was not prescribed for Appellant by a
physi ci an who acted in good faith and believed that the narcotic
was necessary, in the legitimate practice of nedicine, for the
treatnment and relief of pain. The Pansko was prescribed solely on
the representations of a conplete stranger (in a tongue which was
not famliar to the doctor) and without any attenpt to secure the
facts of the past history of the illness or to give Appellant a
physi cal exam nation. Appellant's testinony also tends to support
the belief that he has good reason to believe that he has not been
| ssued a properly authorized prescription. He stated that the
reason he rejected the assistance of the ship agents and MSTS
personnel, and refused to divul ge the whereabouts or nane of the
doctor to the Japanese narcotics officers, was because he feared
there m ght be trouble which would prevent himfromgetting a
witten prescription fromthe doctor. Appellant has offered no
reason as to why he would be fearful is he though that the
prescription was a perfectly legitimate one. |f the narcotic was
not prescribed in good faith, it was not a legitimtely issued
prescription within the neaning of the laws of the United States.
Trader v. United States (C.C. A 3, 1919), 260 Fed. 923. Wth
reasonable belief of the fact that it was not a legitimte
prescription, Appellant would have been simlarly guilty of
wr ongf ul possession of narcotics when he took the Pansko on board
a vessel of the United States.

But even if we accept the proposition that the anpoul es
cont ai ni ng nor phi ne were issued to Appellant by a nedical doctor
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acting in good faith and in the legitimte practice of his

prof ession as a physician, the evidence is even stronger that, as
to Appellant, the prescription was not a lawful one. Since a
physician's order for norphine is not a | awful prescription when
the order is not issued in the course of professional treatnent

(Webb v. United States (1919), 249 U.S. 96), such an order

Is not a legitimate prescription when it is in the hands of a
person who has obtained it for the purpose of the inproper use of
narcoti cs.

The facts present considerable circunstantial evidence upon
whi ch to base the conclusion that Appellant acted fraudulently,
rather than in good faith, when he purchased the anmpoules fromDr.
Nagayoshi; and that he intended to use the norphine for his
personal pleasure rather than because of any genuine illness which
was not induced by his past inproper use of narcotics.

In the first place, it is difficult to understand why it was
necessary for Appellant to obtain the services of an English
speaking native in order to obtain a witten prescription fromthe
doctor although no interpreter was present when Appellant went to
t he doctor and conpl ai ned of stomach pains which he indicated were
severe enough to require the injection of norphine. It seens to ne
t hat Appellant, by hinself, would have been able to obtain a
witten recital of the transaction concerning the Pansko as well as
he was able to informthe doctor as to the nature of his illness;
and that Appellant would be just as concerned about obtaining the
proper treatnment for a genuine illness as he would be concerned
about getting a statenent as to the treatnent which had been given
hi m by the doctor. |In connection with this, it does not appear why
Appel l ant did not request a witten prescription at the tinmes he
purchased the narcotics if he intended to take the Pansko on board
the ship; or why he did not report to the Master that he had on
board narcotics which a doctor had prescribed for him The doctor
tol d Appellant that the Pansko contained a narcotic and Appel |l ant
made it known that he was aware of the need for a witten
prescription - but only after the hypoderm c set was found in his
| ocker.

Al so of considerable inportance is the fact that since
Appel | ant purchased 10 anpoul es of Pansko and only 5 such anpoul es
were found in his |ocker, he used 5 Pansko anpoules within a period
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of about 12 hours after he returned to the ship. This was directly
contrary to the doctor's instructions to use only one of the
bottl es of Pansko if Appellant did not feel well after returning to
the ship. The inference that Appellant injected the contents of 5
Pansko anpoules into hinself is supported by the conclusion that in
addition to the fact that only 5 of 10 anpoules were found in his

| ocker, the excessive use of narcotics is the only reasonabl e

expl anation for Appellant's behavior while he was on watch after
returning on board the ship. At this tine, if not sooner,
Appel | ant' s possessi on of the norphine was devoid of the protection
af forded by a doctor's prescription because Appellant did not
follow the directions prescribed by the doctor.

O related significance is the fact that, according to
Appellant's own testinony, his condition was simlar, on the
norning of 21 March, 1953, to what it had been on ot her occasions
when he injected narcotics in his arns. He testified that he had
previously injected narcotics after getting sick fromnot eating as
a result of being drunk. Appellant also testified that he had not
eaten a neal between the tinme when he left the ship on 20 March and
when he was taken to the hospital on the norning of 21 March. This
I s anot her indication that Appellant did not get the Pansko to use
for a legitimte purpose.

Appel | ant deni ed havi ng any know edge about the eye dropper
whi ch was found in his |ocker or about the shim(in one of the
needl es) which was needed in order to use the needle with the eye
dropper or the syringe to give an injection. The eye dropper was
not obtained ashore and it is very unlikely that Appellant
purchased one needle which fit the syringe properly and one which
did not. Therefore, the probability is that Appellant had these
two itens in his possession prior to obtaining the Pansko and ot her
articles; and that he denied any know edge of them because he had
used the needl e-eye dropper conbination to adm nister injections in
the past. This fits in with Appellant's adm ssions of prior use of
narcotics for 13 years, the presence of nunerous needl e nmarks on
his arnms, and the inpossibility that the new needl e marks coul d
have been caused by bl ood transfusions and venereal disease
treatnments received not |later than 1945.

It is also inprobable that Appellant woul d not have received
hospital treatnent since before 1947 if he was suffering froma
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severe stomach ail ment over which he had no control. Nor is it
probabl e that Appellant would attenpt to persuade the Master to

di spose of the hypodermc set is Appellant had a legal right to it
and needed it to treat a genuine illness.

The consi derabl e weight of all the evidence |eads to the
concl usi on that Appellant did not obtain the narcotics for a
| egi ti mat e purpose and, therefore, he did not have a legitinate
prescription. This conclusion has not been reached by basing
I nference upon inference or by draw ng unfavorabl e i nferences when
equal | y reasonabl e i nferences may be drawn in favor of Appellant.
The result is based upon nmany i ndependent inferences which all |ead
to but one common conclusion. It is evident from Appellant's own
conduct and words that he did not have a legitimte prescription
whi ch made hi s possession of narcotics |awful on board the ship.
Hence, the possession was wongful as alleged in the specification.

The potential results of seanen on board ships doctoring
t hensel ves with narcotics are obvious fromthis case. Although the
use on one anpoul e of Pansko, as prescribed by the doctor, would
very probably not have had any injurious effect on Appellant, the
cunmul ative effect of five anpoul es was considerable. This is
mentioned in order to point out the nuch greater danger which woul d
be present with a man in Appellant's condition on watch in the
engine roomor fire roomwhile a ship was underway at sea.

ORDER

The order of the Exam ner dated at San Francisco, California,
on 3 July, 1953, is AFF| RVED.

A. C. R chnond
Rear Admral, United States Coast Guard
Acting Commandant

Dat ed at Washington, D. C, this 2nd day of March, 1954.
***x* END OF DECI SION NO 723 **x*x*
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