Appeal No. 700 - EDGAR F. CHRISTENSEN v. US - 6 October, 1953.

In the Matter of License No. 81606
| ssued to: EDGAR F. CHRI STENSEN

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

700
EDGAR F. CHRI STENSEN

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 7 May, 1953, an Exam ner of the United States Coast Guard
at San Francisco, California, revoked License No. 81606 issued to
Edgar F. Christensen upon finding himguilty of negligence based
upon three specifications alleging in substance that while serving
as Master on board the U S. Arny Tug MV L. T. 57 under authority
of the docunent above described, on or about 17 March, 1953, while
said vessel was underway with the manned U S. Arny BARC 1-X in
tow, he failed to require navigation lights to be lighted on the
tow after sunset (First Specification); he failed to cast |oose the
tow ng wre and search for survivors when he could not |ocate the
tow and maneuvering was restricted by strain on the towng wre
(Second Specification); he failed to pronptly check on the tow when
It was reported that the tow wire was payi ng out against the
tension of the brake (Third Specification).

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
t he possible results of the hearing. Although advised of his right
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to be represented by an attorney of his own selection, Appellant
voluntarily elected to waive that right and act as his own counsel.
He entered a plea of "not guilty" to the charge and each
specification proffered against him

Ther eupon, the Investigating Oficer nmade his opening
statenment and introduced in evidence the testinony of the Chief
Engi neer of the L. T. 57, the Chief Mate of the L.T. 57, and the
Coast Guard Ensign in conmand of the WPB 83412 which recovered the
bodi es of the three man crew of the BARC 1-X.  USC&GS Chart 5402
was al so placed in evidence to show the various positions of the
tug and tow whil e underway between Monterey, California, and San
Franci sco; and extracts fromthe | ogbook of the L. T. 57 were
received in evidence.

I n defense, Appellant offered in evidence the testinony of the
Chief of the Marine Section, Fort Mason, California, who testified
about the prelimnary arrangenents for the voyage. Appellant also
testified under oath.

At the conclusion of the hearing, having heard the argunent of
the I nvestigating Oficer and given both parties an opportunity to
subm t proposed findings and concl usi ons, the Exam ner announced
his findings and concl uded that the charge had been proved by proof
of the three specifications. He then entered the order revoking
Appel l ant's Master and Pil ot License No. 81606 but provided that a
Li cense as Chief Mate, Inland and Coastwi se, with forner pilotage
endorsenents thereon, shall be issued forthwith to Appel | ant
subject to a ninety day suspension from7 My, 1953.

Fromthat order, this appeal has been taken, and it is urged
t hat:

PONT I. It was legally erroneous to take action agai nst
Appellant's inland waters naster's |icense because he was
operating under his coastw se |icense and whatever he did
related only to his fitness to operate coastw se. Appell ant
did not need an inland |license and he was not operating under
it. Appellant's coastwi se |icense (issued under 46 C. F. R

10. 05-5 and 10.05-45) and his inland license (issued under 46
C.F.R 10.05-15 and 10.05-49) were two separate and di stinct

file:////hgsms-lawdb/users/K nowledgeM anagementD...& %20R%20679%20-%20878/700%20-%20CHRISTENSEN.htm (2 of 8) [02/10/2011 1:08:50 PM]



Appeal No. 700 - EDGAR F. CHRISTENSEN v. US - 6 October, 1953.

| i censes which required different qualifications and

experi ence under the Regulations. These two |icenses were
conpl etely i ndependent of each other except that they were
both issued to Appellant in the formof a single piece of
paper as a matter of convenience. This is simlar to the
cases where the Coast Guard uniformy takes the position that
suspensi on or revocation of a license is up to the State when
a bar pilot holding both Federal and State |licenses is acting
under the State license, even though a pilot nust hold a
Federal license in order to obtain a State pilot's |icense.
The instant case is stronger because Appellant's two Federal

| i censes are not interdependent in any sense.

PONT I'l. The order was unduly severe and shoul d be
mtigated. Appellant's coastw se |icense should, at nost, be
suspended and no action should be taken against his inland

| i cense since several mtigating factors were omtted or
understated by the Exam ner. Appellant commtted an error of
j udgnment when he cane to the reasoned decision that the tow
had broken | oose fromthe towine; but he was greatly

I nfl uenced by the repeated statenents, of the builder's
representatives on the tug and others, that the BARC was

unsi nkabl e even when filled with water. There was no

I ndi cati on of unseaworthi ness or trouble of any kind when in
rougher weather than at the tine of the casualty; and no

di stress signals, as agreed upon, were received fromthe BARC
The failure to turn on the BARC s navigation lights did not

I ndi cate trouble since she still rode well after sunset.
Appel | ant decided to wait until 2000 because the weat her
conditions made it unsafe to shorten the towwre. It was

necessary to retain the towine in order to secure it to the
tow again if she had broken | oose. The BARC sank unexpectedly
and it is doubtful that Appellant could have saved the |ives
of the three nen even if he had acted pronptly. This was a
very serious casualty but the Exam ner allowed his know edge
of subsequent events to influence his judgnent as to the
actions of Appellant who did not have the benefit of such

hi ndsi ght. The unexpl ai ned deaths and the sinking of the BARC
were not caused by any act or om ssion on the part of the
Appel l ant. For these reasons, it is respectfully submtted
that the order should be nodified.

APPEARANCES: Messrs. Derby, Cook, Quinby and Tweedt of San
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Franci sco, California.

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 17 March, 1953, Appellant was serving as Master on board
the US. Arny Tug MV L. T. 57 and acting under authority of his
Li cense No. 81606 while en route from Monterey, California, to San
Francisco with the U S. Arny BARC 1-X in tow

The L.T. 57 is a single screw, steel hull tug of 394 gross
tons and 123 feet in length. Her full maneuvering speed is 300
RPM

The BARC 1- X was an experinental anphibious craft, steel hul
and deck, 60 feet in length, and a beamof 28 feet. She was
powered by four Diesel engines but could carry only a very limted
fuel supply. She was considered to be unsinkable. Her crew
consisted of an Arny Captain and two Arny enlisted nen. The
Captain had been instructed to use a flashlight for a distress
signal and to turn on the navigation lights at sunset which was
18109.

Over Appellant's protest against towi ng the BARC 1-X after
dark, he was ordered to get underway at 1300 on 17 March, 1953; and
the L. T. 57 departed from Monterey at 1325 with the BARC 1-X in tow
on 500 feet of a two inch wire cable. The towine was secured to
the tow by a 60 or 90 foot bridle shackled to both sides of the
tow. Qutside the harbor, speed was set at 270 RPM (6 knots) and
the length of the towine was increased to 1200 feet. This anount
of cabl e wei ghed approximately 3 3/4 tons and sagged about 90 feet.
The tow appeared to ride high in the water and the operation was
carried out satisfactorily for about six hours despite a rough sea
and a northwest wind of force 5. The various courses of the tug
were in a northwesterly direction.

The navigation lights of the BARC were not |ighted at sunset
and at 1915 darkness conpletely obscured the tow. Since the sea
was noderating at this tine, Appellant decided to wait until 2000
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to shorten the towine and investigate. Neither the tow nor her

| i ghts were subsequently seen fromthe tug; and no signals were
received fromthe tow No attenpt was nade to signal the tow or to
train a searchlight on her.

At 1945, the Chief Engineer heard the towine brake slipping
and investigation by Appellant disclosed that the towine had paid
out 20 feet against the brake tension. At 1950, speed was reduced
to 120 RPM No effort was made to contact the BARC. Appell ant
t hought that the cable had parted and was foul ed on the bottom at
a depth of 240 feet; and that the BARC was proceedi ng under her own
power. At this tine, the sea was noderate to calm there was a
nort hwest wi nd of about force 4, and the night was dark and cl ear.

At about 2000, the L. T. 57 took a heavy roll to port and right
full rudder had no effect. At 2010, the engi nes comenced neki ng
210 RPM but the tug did not nake any way through the water and nore
wire ran out. At 2015, engine speed was reduced to 120 RPM and
Appel l ant ordered the towine reeled in. It was hauled in to 500
feet but it could be taken in no farther.

Appel | ant ordered the towline paid out, reversed the course of
the L.T. 57 and steaned ahead the | ength of the cable, 1800 feet,
before the progress of the tug was again stopped by the tow i ne.
VWhile in this position until 2400, the tug' s searchlight was used
I n an unsuccessful attenpt to |ocate the BARC. At 0230, the tug
sli pped her cable and proceeded to San Franci sco. Appellant had
notified the U S. Arny and the Coast Guard of his difficulties at
about 2000.

The WPB 83412 recovered the bodies of the three crew nenbers

of the BARC wth the assistance of flare illumnation froma pl ane.
All three had on |ife preservers and there were no marks on their
bodi es which could account for the deaths. It was l|later discovered

that the BARC had sunk with the towine intact.

There is no record of prior disciplinary action having been
t aken agai nst Appellant during the approximately 30 years he has
been operating tugs.

OPI NI ON
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Appel lant is incorrect in his contention that he had two
separate Federal licenses for coastwi se and inland waters and t hat
the two licenses were issued to himon the sane piece of paper only
as a matter of convenience (Point 1).

Title 46 United States Code 224 includes the authorization of
the Coast Guard to license and classify Masters of vessels; and the
Coast Guard has placed all deck officers' licenses in the sane
category. Title 46 Code of Federal Regul ations 10.02-7(b) states
t hat upon the issuance of a new |license or raise in grade, the
applicant shall surrender his old license. Therefore, Appell ant
was entitled to hold only one Federal |icense as Master, regardl ess
of the extent of his qualifications and experience, wth his
aut horizations to operate in coastw se and inland waters shown
either on the face of the license or by endorsenent on the |icense.

Consequently, Appellant is not entitled to the issuance of a
| icense for inland waters although he was operating in coastw se
waters at the tinme of the casualty. This is the practical as well
as the proper answer because it is evident that proof of such
serious charges of negligence, as are contained herein, casts
serious doubt on Appellant's entitlenment to the privil ege of
hol ding a Master's license of any description. It would be
| nconsi stent with the Coast Guard's statutory duty to protect |ives
and property, if Appellant was permtted to continue to operate as
a Master on inland waters.

The present situation is distinguishable fromthose cases
where a pilot is operating primarily under a State |icense although

he al so holds a Federal |icense. The Coast Guard cannot take any
action against the pilot's State license. Although jurisdiction
agai nst the Federal license exists, the Coast Guard usually does

not take action if appropriate action is taken against the pilot's
State license. There are no such Federal -State jurisdictional
di stinctions present in this case; and Appellant had only one

| icense rather than two. It is also worth nentioning that a
Federal license is not a legal prerequisite to obtaining a State
| i cense.

Appel | ant has poi nted out several factors which, he states,
suggest that the order inposed by the Exam ner was unduly severe
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and should be mtigated to a suspension of Appellant's coastw se
|icense (PO NT I1l).

| do not agree with this proposition. Despite the fact that
Appel | ant m ght have been lulled into a fal se sense of security by
hearing the repeated assertations that the BARC was unsinkable, it
remai ned his constant responsibility to exercise every reasonabl e
precaution of an experienced seaman for the safety of his tow
Appel lant's responsibility was greater than usual because the two
was an unfamliar type of craft and the lives of the three nen on
board were dependent on Appellant's judgnent. Neverthel ess, he
failed to take tinely and corrective action after receiving several
war ni ngs of the possibility of danger.

Appel l ant did not attenpt to contact the nen on the tow when
they failed to carry out his instructions to turn on the navigation
lights. He did not take any action to |ocate the tow even after
dar kness prevented the observation of the unlighted tow fromthe
tug; or, later, when the tug could not make any way through the
wat er because of the strain on the wire towine. Finally, there
was no attenpt to conduct a thorough search after the tug had
reversed her course and still there was no sign of the tow or the
t hree nen.

| f the BARC s navigation lights had been |ighted as required,
Appel | ant woul d have been i medi ately alerted when the lights
di sappeared at the tinme the tow began to sink. |If it would have
been too risky to haul in the towin order to find out why her
| ights were not on, the |east Appellant could have done was to
signal the tow and keep her under constant observation with a
searchlight; especially since his original protest against nmaking
a portion of the trip in darkness showed his recognition of sone
degree of danger attached to the operation. Wen it was discovered
that the towline was slipping and Appel |l ant thought that the
tow ine had parted, it should have been perfectly obvious to him
that the tow woul d have signalled her predicanment if she were still
af |l oat and operating under her own power. And, undoubtedly, there
was no excuse for not slipping the towine and searching the area
after the tug had reversed course and proceeded as far as possible
with the cable attached. The BARC had sufficient fuel to carry her
to the nearest |and.
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It is not ny conclusion that appropriate action by Appell ant
woul d necessarily have saved the lives of the three nen on the
BARC. But it is ny opinion that Appellant's conduct was nmuch nore
than an error of judgnent and that if he had exercised all the
precautions required of himunder the circunstances, there is a
strong possibility that the casualty would not have been as
di sastrous as it was. | agree with the order of the Exam ner and
his statenent that "the obligation of the tug to determne its
tow s position and situation was overwhel m ng and cannot be
excused. "

ORDER

The Order of the Exam ner dated at San Francisco, California,
on 7 May 1953, is AFFI RVED.

A. C. R chnond
Rear Admral, United States Coast CGuard
Acting Commandant

Dated at Washington, D. C., this 6th day of October, 1953.

***xx* END OF DECI SION NO. 700 *****

Top
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