Apped No. 651 - MARTIN OLSEN v. US - 30 March, 1953.

In the Matter of Merchant Mariner's Docunment No. Z-55268
| ssued to: MARTI N OLSEN

DECI SI ON AND FI NAL ORDER OF THE COMVANDANT
UNI TED STATES COAST GUARD

651
MARTI N OLSEN

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137.11-1.

On 15 Decenber, 1952, an Exam ner of the United States Coast
GQuard at Portland, O egon, suspended Merchant Mariner's Docunent
No. Z-55268 issued to Martin O sen upon finding himguilty of
physi cal intonpetence based upon a specification alleging in
substance that while serving as an abl e seaman on board the
Anmerican SS PAUL REVERE under authority of the docunent above
descri bed, on or about 15 Novenber, 1952, while said vessel was
enroute fromNew York City to Portland, Oregon, he suffered a
swelling in his right | eg which was di agnosed as phlebitis by an
examning U S.P.H S. doctor who thereupon concluded that the person
charged was unfit for sea duty.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
an attorney of his own selection. After counsel's notion to
di sm ss was denied by the Exam ner, Appellant entered a plea of
"not guilty" to the charge and specification proffered agai nst him

Ther eupon, the Investigating Oficer made his opening
statenment and introduced in evidence a certified copy of an entry
in the Oficial Log Book of the PAUL REVERE whi ch states that
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Appel | ant was paid off on 12 Decenber, 1952, as a result of a
certification by a U S.P.H S. physician that Appellant was unfit
for sea duty due to recurrent phlebitis.

It was then stipulated by the parties that the U S. P.H S.
physician's certificate was i ssued on or about 11 Decenber, 1952,
foll om ng an exam nation of Appellant; that the certificate stated
Appel I ant was suffering fromphlebitis for which he should take
treatnent for a 90 day period; and that, according to the
certificate, Appellant was unfit for sea duty at the tine it was
I ssued. The Investigating Oficer then rested his case.

In defense, Appellant offered in evidence his own sworn
testinony. He stated that he intended to obtain treatnent for his
condition and would not go to sea during this time; but that he
woul d li ke to seek enpl oynent on harbor and waterfront jobs.

At the conclusion of the hearing, having heard the

argunent s

of the Investigating Oficer and Appellant's counsel and given
bot h

parties an opportunity to submt proposed findings and
concl usi ons,

t he Exam ner announced his findings and concl uded that the
char ge

had been proved by proof of the specification. He then entered
t he

order suspendi ng Appellant's Merchant Mariner's Docunent
No.

Z-55268, and all other |licenses, certificates of service
and

docunents issued to this Appellant by the United States Coast
Quard

or its predecessor authority, until Appellant produces
a

certificate fromthe U S.P.H S., or other conpetent
medi cal

authority, attesting to his fitness for sea

duty.

Fromthat order, this appeal has been taken, and it is
ur ged

t hat :

PONT I. The hearing is void, ab initio, for want
of

jurisdiction since the regulations state that
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a
prerequisite to a hearing is an

I nvestigation
related to a "marine casualty or

accident" (46
C.F.R 136.01, 136.03, 137.01, 137.05); and

t here
was no marine casualty or accident involved in
this
case.
PO NT Il. The Exam ner erred in suspendi ng Appel | ant' sdocunent prior to

exhaustion of the appeal processes.
In re Dmtratos et al., 91 F. Supp. 426,

provi des
that there shall be no suspension prior to
final
det erm nati on.
PONT Ill.The Exam ner erred in failing to order the
exam ni ng
physician to give testinony relative to
Appel l ant' s
physi cal exam nation. This would have
permtted
inquiry as to the seriousness of the
al | eged
physical infirmty and as to whether such
al | eged

di sability woul d prevent Appellant from
adequatel y

perform ng his duties under different
ratings.

APPEARANCES: Herman E. Cooper, Esquire, of

New
York City by Lawence P.
Ashl ey,
Esquire, of
Counsel .
Based upon ny exam nation of the record submtted, |
her eby
make the
fol | owi ng
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FI NDI NGS OF
FACT

From 1 Novenber until 12 Decenber, 1952, inclusive,

Appel | ant

was serving as an abl e seaman on board the Anerican SS PAUL
REVERE

and acting under authority of his Merchant Mariner's Docunent
No.

Z-
55268.

While the ship was enroute fromNew York Gty to
Port | and,
Oregon, during the above period of tine, Appellant
commenced
suffering froma condition in his right |eg which was
| at er
di agnosed as phlebitis by Dr. Craig, the Oficer-in-Charge of
t he
US P.HS out-patient office at Portland, Oegon. Dr. Craig
i ssued a certificate on or about 11 Decenber, 1952, which stated,
I n essence, that Appellant's physical disability was caused by
phl ebitis which rendered himunfit for sea duty; and that this
condition should be treated for a period of 90 days.

As a result of the issuance of this certificate, Appellant was

signed off the articles of the PAUL REVERE and paid in full on 12

Decenber, 1952. He was later furnished first class transportation
to New York City. Prior to the hearing, the Investigating Oficer

expl ained to Appellant that he could voluntarily surrender his

docunent until certified as fit for sea duty but Appellant refused

to do so.

Appel | ant had been treated previously for this condition at
the Baltinore and Staten |Island Public Health Service Hospitals.

He is 64 years of age and eligible for a pension at age 65.

OPI NI ON

There is no question concerning the jurisdiction as contended
by Appellant in Point I. Title 46 CF. R 137.01-5 states that
suspensi on or revocation proceedi ngs shall be based upon
i nvestigations made under 46 C.F.R 136 "or otherwi se."” The
significance of the latter two words, which appear in 46 C. F.R
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137.01-5, is apparent fromthe wording of 46 U. S.C. 239(d) which
specifically provides for acts which are "not commtted in
connection with any marine casualty or accident."

Concerning Point |1, the District Court case which is cited by
Appel l ant refers specifically to a situation where the seaman's
docunents were retained by the Exam ner prior to the tinme when he
rendered his decision. Therefore, the case has no application to
this one, since here the Exam ner announced a deci sion which, in
t he absence of an appeal, was "final and binding on the person
charged for all purposes.” See 46 C F. R 137.09-75(e).

Appel lant also clains, in Point Ill, that the Exam ner on his
own notion should have required Dr. Craig to testify. But the
evi dence shows that the recurrence of this ailnent took place on
t he voyage to Portland, Appellant was exam ned at Portl and, and
thereafter renoved fromthe ship. The only logical inference is
that the Master did not consider Appellant fit for sea duty because
he was not able to properly performhis duties and confirmati on of
this conviction was obtained fromDr. Craig. Appellant did not
deny that he had phlebitis; he even stated that he had been treated
for it on previous occasions and that he would not attenpt to go to
sea whil e undergoing treatnent for this condition. Presumably,
then, he was not fit for sea duty, at the time of the hearing, on
the basis of his own testinony. Furthernore, Appellant was
represented at the hearing by an attorney and anple opportunity was
afforded himto sumobn w tnesses or present other evidence.
Nevert hel ess, he entered into a stipulation with the Investigating
Oficer, as to Dr. Craig' s diagnosis, before the Investigating
O ficer had rested his case. Therefore, the proof of the charge of
physi cal inconpetence was based upon the admtted fact that
Appel I ant was suffering fromphlebitis rather than upon the
physi ci an's concl usion that Appellant was unfit for sea duty; and
that part of the specification, which states Dr. Craig's
concl usion, is surplusage.

Since one of the purposes of these renedi al proceedings is to
protect other seanen agai nst the dangers arising fromsailing with
tenporarily, as well as permanently, inconpetent shipnmates,
Appel | ant nust suffer sone hardship until such tine as he nay again
be fit for sea duty.

Al t hough Appell ant may have conplied with the condition of the
Exam ner's order and thereby term nated the suspension prior to the
effective date of the below order, this decision shall be effective
for the purpose of discussing the points raised on appeal and in
order to determne the status of the Exam ner's order insofar as it
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af fects Appellant's record.

ORDER

The Order of the Exam ner dated at Portland, O egon, on 15

Decenber, 1952, is AFF| RVED.
Merlin O Neill
Vice Admral, United States Coast Guard
Conmandant

Dat ed at Washington, D. C., this 30th day of March, 1953.

*xxxx  END OF DECI SION NO 651 *****

Top

file://l/hgsms-lawdb/users/K nowl edgeM anagementD...s/S%20& %20R%20305%20-%20678/651%20-%200L SEN.htm (6 of 6) [02/10/2011 2:20:57 PM]



	Local Disk
	Appeal No. 651 - MARTIN OLSEN v. US - 30 March, 1953.


