Appeal No. 614 - EDWARD SYLVIA v. US - 5 November, 1952.

In the Matter of Merchant Mariner's Docunent No. Z-431572-D1
| ssued to: EDWARD SYLVI A

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

614
EDWARD SYLVI A

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 3 Septenber, 1952, an Exam ner of the United States Coast
Guard at New York City suspended Merchant Mariner's Docunent No.
Z-431572-D1 issued to Edward Syl via upon finding himaguilty of
m sconduct based upon: a specification alleging in substance that
whil e serving as a nessman on board the American SS ARGENTI NA under
authority of the docunent above described, on or about 8 July,
1952, while said vessel was in the port of New York, he wongfully
failed to appear as directed in a subpoena which was duly issued
and served upon him and a specification alleging that while
serving as a galleyman on board the Anmerican SS | VY under authority
of the above docunent, he did wongfully desert said vessel at the
port of Brenen, Gernmany, on 19 May, 1951.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
t he possible results of the hearing. Although advised of his right
to be represented by an attorney of his own selection, Appellant
voluntarily elected to waive that right and act as his own counsel.
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He entered a plea of "guilty" to the charge and each specification
proffered against him

Ther eupon, the Investigating Oficer nmade his opening
statenment. Appellant offered no explanation as to why he had not
obeyed t he subpoena but stated that he had |eft the ship on 19 My,
1951, without any intention of returning on board, for the reason
t hat he had been having trouble with the cook to whom Appel | ant was
responsi ble for the performance of his duties on the ship.

At the conclusion of the hearing, the Exam ner announced his
findings and concl uded that the charge had been proved by plea to
the two specifications. He then entered the order suspending
Appel l ant's Merchant Mariner's Docunent No. Z-431572-D1, and all
other licenses, certificates of service and docunents issued to
this Appellant by the United States Coast Guard or its predecessor
authority, for a period of six nonths.

Fromthat order, this appeal has been taken, and it is urged
that the order is harsh in view of Appellant's service in the
Anerican Merchant Marine for twelve years w thout any prior
di sci plinary record; and that the suspension wll inpose a hardship
on hinself, his six children, and his wife who is expecting the
birth of a child in Cctober, 1952. Appellant suppl enented his
appeal with a letter in which he stated that the trouble started
when he said it was funny that the cook used 22 pots to cook one
meal ; that Appellant finally left the ship in order to avoid
fighting on board; and that Appellant does not understand why "if
| fight I'mwong, when | |eave |I'm wong."

FI NDI NGS OF FACT

On a foreign voyage covering the date of 19 May, 1952,
Appel lant was in the service of the Arerican SS | VY and acting as
a gall eyman under authority of his Merchant Mariner's Docunent No.
Z-431572- D1.

As a result of friction which devel oped between Appel |l ant and
a cook nanmed Watkins, Appellant left the ship on 19 May, 1951, at
Brenen, Germany, with all his clothing after having said that it
was his intention not to return to the ship because that was the
only way he could avoid the possibility of doing sonething wong in
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connection with his difficulties with the cook. Appellant did not
see the Master at this tine or otherwise attenpt to obtain an

aut hori zed rel ease fromthe shipping articles. Appellant did not
subsequently return aboard to conpl ete the voyage.

On 7 and 8 July, 1952, Appellant was serving as a nmessnman on
board the American SS ARGENTI NA and acting under authority of the
above docunent while the ship was in the port of New York. On 7
July, 1952, Appellant was personally served with a subpoena which
was i ssued by a Coast CGuard Investigating Oficer for Appellant to
appear at 80 Lafayette Street, New York Cty, on 8 July, 1952.
Appel l ant did not put in an appearance in answer to the subpoena or
contact the proper authorities and informthemas to the reason for
hi s absence.

OPI NI ON

This appeal is based on the contentions that it was better for
Appel l ant to have left the ship than risk a fight wwth the cook on
board the ship; and that the suspension order is too severe due to
Appellant's prior clear record and the hardship on his famly.

The of fense of desertion is serious, particularly when it
occurs in a foreign voyage and presents the Master with the choice
of delaying the ship to obtain a replacenent which may not be
readily avail able or continuing on the voyage with the vessel in an
under manned condition. |In order to prevent this sonetines serious
difficulty fromarising, seanen are required to sign shipping
articles by which they contract to serve on a ship for the duration
of a voyage or for a specified length of tinme. A seaman will be
excused from breaching his contract only when he can present
concrete evidence that he was justified in doing so.

There is no such evidence in this case. There was nutual
personal dislike between Appellant and the cook, and an exchange of
wor ds between themon this subject; but there is no evidence of
bodily harmto Appellant or that he was in fear of being beaten by
the cook. On the contrary, although Appellant described the cook
as being "big as a horse" and wei ghing 325 pounds, Appel | ant
asserted that he wanted to see the cook on the dock so that trouble
on the ship would be avoided and since "there's nore roomon | and
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: .[to] . . . . . . straighten himout." Appellant stated that
he told the Master about the trouble while the ship was at Malta
but no attenpt was nade to obtain a release by nmutual consent
before Appell ant deserted the ship at Brenen.

After considering all the circunstances of this case, it is ny
opi nion that the order inposed by the Exam ner adequately reflects
Appel | ant' s past good record and any hardship which this suspension
may cause his famly.

ORDER

The order of the Exam ner dated at New York, New York, on 3
Sept enber, 1952, is hereby AFFI RVED.

A. C. R chnond
Rear Admral, United States Coast Guard
Act i ng Commandant

Dat ed at Washington, D. C, this 5th day of Novenber, 1952.

*xx*xx END OF DECI SION NO. 614 **=**~*
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