Appeal No. 595 - ALPHONSUS -J. GODFREY v. US - 17 October, 1952.

In the Matter of License No. 57179
| ssued to: ALPHONSUS J. GODFREY

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

595

ALPHONSUS J. GODFREY

Thi s appeal has been taken in accordance with Title 46 United

States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137.11-1.

at

On 20 June, 1951, an Exami ner of the United States Coast CGuard
Norfol k, Virginia, conducted a hearing as a result of which he

suspended License No. 57179 issued to Al phonsus J. Godfrey upon
finding himguilty of negligence based upon four specifications
all eging in substance that while serving as Master on board the
American SS CONCORD under authority of the docunent above
descri bed, on or about 20 May, 1951, he did:

"First Specification: . . . . while proceeding toward sea in
the vicinity of Cape Henry, Virginia, fail to conply with the
Inland Pilot Rules relative to fog signals during periods of
limted visibility .

"Second Specification: . . . . fail to carry a proper | ookout
during a period of reduced visibility caused by fog while
proceeding in the vicinity of Cape Henry, Virginia .

“"Third Specification: . . . . fail to proceed at a noderate
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rate of speed during fog in the vicinity of Cape Henry,
Virginia, as a result of which a collision between the SS
CONCORD and the SS W DEAWAKE di d ensue.

"Fifth Specification: . . . . fail to keep out of the way of
t he SS W DEAWAKE when sane was observed bearing on the
starboard bow of the SS CONCORD and in a crossing situation.”

The Exam ner found that the additional clause ("which
contributed to a collision between the SS CONCORD and the SS
W DEAWAKE") contained in the first and second specifications was
not proved with respect to either of the two specifications. The
fourth specification, which alleged failure to take proper
precauti ons based on radar observations of the W DEAWAKE' s
novenents, was found "not proved as a separate specification"” since
It was covered by the first three specifications to the extent that
It referred to fog signals, a | ookout and speed; and because it was
not sufficient to inpose any responsibility on Appellant to the
extent that the specification referred to a crossing situation.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
an attorney of his own selection and he entered a plea of "not
guilty" to the charge and each specification proffered against him

Ther eupon, the Investigating Oficer and Appellant's counsel
made their opening statenents. The Investigating Oficer
I ntroduced in evidence the testinony of Second Mate Seegar of the
CONCORD and Harris M Perry who had been the weat her observer at
Cape Henry on the day of the accident.

By stipulation between the Investigating Oficer and counsel
for Appellant, the records of the two investigations conducted in
connection with the collision were received in evidence.

One of the investigations was held at Norfolk, Virginia, on 22
and 23 May, 1951. The record includes the testinony of the Master
of the W DEAWAKE and seven nenbers of her crew as well as nunerous
sketches by these individuals and excerpts fromthe |og and bell
books of the W DEAWAKE.
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The record of the other investigation which was conducted at
New York City on 25 May, 1951, contains the testinony of Appellant,
t he hel nsman, the | ookout, and the First Assistant Engi neer of the
CONCORD, in addition to sketches by the Master and certified copies
of extracts fromthe engi neroom bell book and the bridge | og book
of the CONCORD.

The case was submitted to the Exam ner to be determ ned on the
basis of the above evidence. On 4 April, 1952, the Exam ner
rendered the decision in which he concluded that the charge had
been proved by proof of four specifications. He then entered the
order suspendi ng Appellant's License No. 57179, and all other
| i censes, certificates of service and docunents issued to this
Appel l ant by the United States Coast Guard or its predecessor
authority, for a period of six weeks.

Fromthat order, this appeal has been taken, and it is urged
that the decision of the Examiner is contrary to the |law and the
evi dence; the Examner's findings of fact are not supported by the
evidence as to the speeds of the two ships, the visibility and
weat her conditions, the |ookouts maintained by each vessel, and the
respective maneuvers and signals of the vessels as they closed on
collision courses; the findings of fact are partially inmaterial,
contradi ctory, speculative and conjectural, rather than supported
by "reliable, probative and substantial evidence"; the Exam ner
m sconstrued the applicable Rules of the Road since the [imted
visibility of one to one and a quarter ml|es which was caused by a
fog bank ahead of the CONCORD did not justify the sounding of fog
signals (First Specification), a |ookout was posted when the
presence of the W DEAWAKE was known (Second Specification), the
CONCORD coul d have been stopped dead in the water within half the
di stance of visibility and headway, in fact, had been killed by the
time of the collision (Third Specification), and Appellant's
attenpt to conply with the crossing situation rule to keep out of
the way of the WDEAWAKE by ordering hard right rudder five m nutes
prior to the collision in order to pass under her stern was not
ef fective because the W DEAWAKE di sregarded the obligations pl aced
upon her when she did not respond to either of the CONCORD s two
one- bl ast whi stle or danger signals and when the W DEAWAKE went to
her port at an unusual rate of speed (Fifth Specification); the
Exam ner failed to require that the charge and specifications be
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proven "beyond a reasonabl e doubt"; and, therefore, since the
collision was due solely to the failure of the WDEAWAKE to abi de
by the Rules of the Road and to navigate prudently, Appellant's

| i cense should be restored to himw thout blem sh.

APPEARANCES: Messrs. Hughes, Little and Seawel | of Norfolk,
Virginia, by Leon T. Seawell, Jr., Esquire, of
Counsel .

Based upon ny exam nation of the Record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 20 May, 1951, Appellant was serving as Master on board the
American SS CONCORD and acting under authority of his License No.
57179 whil e said vessel was proceeding to sea enroute from Norfol Kk,
Virginia, to Brooklyn, New York, three-quarters |oaded with a cargo
of about 7142 tons of coal. Her draft was 23 feet 1 inch forward
and 23 feet 3 inches aft.

The CONCORD, Official No. 247870, is a Liberty type steam
collier of 6700 gross tons, with triple expansion reciprocating
engi nes capabl e of devel opi ng 2500 horsepower. At 1541 Eastern
Daylight Tinme on 20 May, 1951, she was in a collision with the
| nbound Anerican SS W DEAWAKE whi ch had departed from New York for
t he Canal Zone but was putting into Lynnhaven Roads for shelter
after receiving hurricane warnings. The WDEAWAKE, O ficial No.
245532, is a G2 type steamvessel of 6214 gross tons. She was
| oaded with 5200 tons of general cargo and her draft was 20 feet 4
i nches forward, 24 feet 4 inches aft. The collision occurred in
the Inland waters of the United States bearing approximately 070
degrees true from Cape Henry Light at a distance of about four
mles.

The CONCORD took departure fromdd Point Confort at 1415
E.D.T. on 20 May, 1951. There was no pilot on board and Appel | ant
was at the conn until after the tinme of the collision. Second Mate
Seegar was operating the radar prior to passing Thinble Shoal Light
abeam at 1428 on course 108 degrees true and until after the
W DEAWAKE was sighted fromthe bridge of the CONCORD. The hel nsman
at the tinme of the collision was steering by hand el ectric wheel
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and he had been at the hel msince 1400. The weather was fair and
the visibility good as the CONCORD proceeded down Thi nbl e Shoal
Channel in the direction of Cape Henry. She was making normal full
speed ahead of about el even knots (68 RPM through the water when
Cape Henry Lighthouse was passed abeamto starboard at a di stance
of approximately one mle at 1526. Subsequent to this tine, her
speed over the ground was increased to twelve knots by a favorable
ebb tide of about two knots. The CONCORD was standing into fog and
the gradually decreasing visibility was limted to | ess than one
and a half mles ahead but no | ookout was posted at this tine and
she did not sound any fog signals prior to the collision. The

di stance of visibility fromthe weather station at Cape Henry was
three-quarters of a mle at 1530 E.D. T. and one-half mle at 1630.
The sea was snmooth and there was a northeasterly wind of about 15
m | es per hour.

The Second Mate observed the i mage of the W DEAWAKE on t he
radar scope at about 1525 while operating the radar on the six mle
range. The distance of the WDEAWAKE was 5.75 mles. At 1530 when
buoy "2A" was about one and a half mles abeamto port, Appellant
ordered a change of course to 079 degrees true in order to head for
t he Chesapeake Lightship. Wen the ship had steadied on her new
course, the radar indicated that the WDEAWAKE was bearing about 15
degrees relative on the starboard bow of the CONCORD at a di stance
of between two and a half and three mles. The bearing opened to
about 17.5 degrees in the next two m nutes and then renai ned
practically constant from before 1534 until after the W DEAWAKE was
sighted. Seegar kept Appellant advised of these devel opnents until
1534. The Mate did not plot the relative positions of the other
vessel .

At 1536, Appellant sighted the WDEAWAKE in a fog bank and on
a crossing course of 285 degrees true. She was bearing
approxi mately 15 degrees on the starboard bow of the CONCORD at a
di stance which was established by the radar to be 1.2 mles. A
| ookout was posted in the bow of the CONCORD at this tinme but
Appel l ant did not order any change in course or speed. Wen the
beari ng of the W DEAWAKE renai ned constant until 1539, Appell ant
rang up one-half speed ahead of seven knots (48 RPM and ordered
hard right rudder in order to pass under the stern of the
W DEAWAKE. At the sane tine, he sounded one blast on the whistle
whi ch was foll owed by the danger signal of four blasts since the
one- bl ast answer of the WDEAWAKE to the first signal was not heard
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on the CONCORD. Then a one-blast signal was sounded agai n and

foll owed by the danger signal when no reply was received. At 1540,
Appel | ant ordered energency full speed astern on the tel egraph and
sounded the three blast backing signal.

The W DEAWAKE' s speed decreased between 1539 and the tine of
collision but her headi ng renmai ned substantially the sane as when
she was first seen fromthe CONCORD. The course of the CONCORD had
al tered about 10 degrees to the right and her engi nes had been
goi ng astern about one mnute but her forward notion through the
wat er had not been stopped when her port bow struck the port side
of the WDEAWAKE at an angl e of approximately 15 degrees at 1541.
The port anchor pierced the plates of the WDEAWAKE above the
waterline at a point about plunb with the forward end of the bridge
and ripped her port side open to approxinmately 15 feet aft of the
m dshi ps superstructure. There were no injuries on the CONCORD and
only a few m nor ones on board the WDEAWAKE. The total damage to
both ships was estimted to be about $105,000. At the tinme of
| npact, Appellant ordered the engi nes stopped. He then contacted
t he W DEAWAKE by radi o and ascertained that she did not require any
assi stance. The CONCORD t hen proceeded back to Hanpton Roads for
survey.

Si nce the W DEAWAKE was navigating in fog of various densities
she commenced sounding fog signals and stationed a bow | ookout at
1300 on 20 May, 1951; and continued these precautions until the
CONCORD was sighted at 1539 bearing one to two points on the port
bow at a di stance of between one-quarter and one-half mle. The
W DEAWAKE was not equi pped with radar.

The W DEAWAKE was maki ng one-half speed ahead of about seven
knots (50 RPM through the water when the Chesapeake Lightship was
abeam at 1417 and t he W DEAWAKE changed course to 262 degrees true.
At 1452, buoy nunber "2" was a ship's length abeamto starboard and
Cape Henry junction buoy was cl ose abeamto starboard at 1533. The
W DEAWAKE' s course was changed to 285 degrees true at the latter
time and her speed was increased to 60 RPM at 1535 in order to
of fset the effect of the prevailing two knot current. Wen the
CONCORD cane into view and appeared to be headed across the bow of
t he W DEAWAKE, her engines were stopped and full astern was ordered
shortly after the first one-blast signal of the CONCORD was
answered. At 1540, the W DEAWAKE was given full right rudder and
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full speed ahead in a futile attenpt to pull out of the path of the
CONCORD. The collision occurred less than a mnute | ater just as

t he W DEAWAKE' s engi nes were again ordered full astern and her
rudder was put full left in an attenpt to turn her stern away from
t he CONCORD.

OPI NI ON

As pointed out by Appellant, the degree of proof required in
t hese adm ni strative proceedings is "reliable, probative and
substanti al evidence" rather than proof "beyond a reasonabl e
doubt." M findings of fact are based upon a very careful review
of the entire record in this case and they do not differ in any
material respect fromthe Exam ner's findings of fact, except that
the Second Mate rather than the Chief Oficer was the radar
operator. Hence, | think that his findings are supported by
substantial evidence, and that Appellant's contentions to the
contrary are absolutely wthout nerit.

| agree with the Exam ner that the only way to account for the
sighting of the WDEAWAKE fromthe CONCORD three m nutes prior to
the time when the CONCORD was seen by the WDEAWAKE is the fact
that the W DEAWAKE was in a heavy fog bank and, consequently, she
could not as readily discern the outline of the CONCORD as she
navi gated in an area approaching the fog bank in which the
W DEAWAKE was encl osed. The difference in the distance at which
the two ships sighted each other is adequately accounted for by the
fact that the closing rate of the two vessels between 1536 and 1539
was slightly less than 19 knots because they were not headed
directly for each other between these two tines.

For the reasons stated by the Examner, | also refuse to
accept the testinony of Appellant and the Second Mate that the
first one-blast signal was sounded and hard right rudder was
ordered five mnutes before the collision. The Exam ner stated
that if the rudder of the CONCORD had been hard right for five
m nut es, she would have passed well clear of the WDEAWAKE; it is
admtted that the rudder order and the signal were given
concurrently; there is overwhel m ng evidence by the witnesses from
t he W DEAWAKE t hat both one-bl ast signals were heard after they
sighted the CONCORD at 1539; and, therefore, both of these events
must not have occurred before 1539. |In addition, the testinony
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t hat the CONCORD changed course to starboard 25 to 30 degrees from
079 degrees true m ght have been correct if her rudder had been
hard right for five mnutes; but since there was no substanti al
change in the heading of the WDEAWAKE after she changed course to
285 degrees true and the mninumestimte of many w tnesses from
both ships as to the collision angle was 15 degrees, the CONCORD
coul d not have changed course nore than 11 degrees to starboard
after seeing the other ship. And Appellant testified hinself that
t he W DEAWAKE renai ned "practically ahead" of the CONCORD at al
times. It is also relevant that, according to the testinony of the
Second Mate concerning his radar reports to Appellant, the course
change of 29 degrees from 108 to 079 took only about two m nutes.
It is also worthy of note that there is no entry in the bridge |og
book of the CONCORD as to when the W DEAWAKE was si ght ed.

Appel |l ant contends that the limted visibility caused by a fog
bank ahead of the CONCORD did not require her to sound fog signals
as alleged in the first specification.

This statenent m sconstrues the facts since visibility was
limted to sone extent by the presence of fog in the vicinity of
Cape Henry. But regardless of this, a vessel is under obligation
to observe the rule to sound fog signals not only when she is
actually enveloped in a fog but also when she is so near the fog
that it is necessary that her position be known to any other vessel
whi ch m ght happen to be wwthin the fog. (The Perkionen (D.C
Mass., 1886), 27 Fed. 573.) Thus, Appellant was required to have
sounded the fog signals for the benefit of the WDEAWAKE and any
ot her vessels in the surrounding fog banks off Cape Henry and in
the area of decreasing visibility beyond there. The first
specification i s sustained.

Wth respect to the second specification, Appellant clains
that a | ookout was posted on the bow of the CONCORD when the
presence of the W DEAWAKE was known t hrough the use of the radar.

The evidence discloses that the | ookout was not stationed
until the W DEAWAKE coul d be observed visually fromthe bridge.
Cobvi ously, a bow | ookout is for the purpose of informng the bridge
of the presence of ships which cannot be seen fromthe bridge. As
In the case of fog signals, the | ookout should be posted before the

ship enters a fog bank which she is approaching. The Wom ssi ng
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(CCA3, 1934), 72 F.2d 834. And the presence of radar aboard wl|
not excuse the posting of proper |ookouts because radar is not
infallible and it cannot hear. The second specification is upheld.

It 1s urged that the third specification has not been proven
because the CONCORD s forward notion coul d have been checked so
that she was dead in the water well within half the distance of
visibility and because the CONCORD s headway actually had been
killed by the time of the collision.

The latter proposition is not supported by the evidence and
whet her the CONCORD coul d have been stopped within the required
di stance is not particularly significant in this case. Wat speed
I s noderate is always dependent upon the surroundi ng circunstances.
The out standi ng circunstance here is that Appellant was aware of
the exact relative positions of the WDEAWAKE as a result of the
radar information received fromthe Second Mate. Neverthel ess,
Appel | ant conti nued towards the heavier fog, which was hiding the
W DEAWAKE from sight, at the rate of 12 knots over the ground
I nstead of followng the requirenent to proceed with caution and to
sl ow down so that the vessel would be noving at a noderate speed

when she entered the fog bank ahead of her. The Gty of

Al exandria (D.C.S.D.N. Y., 1887), 31 Fed. 427. The third
specification is supported by substantial evidence.

Concerning the fifth specification, it is contended that
Appel | ant recogni zed this as a crossing situation and he took
action to stay out of the way of the privileged vessel by ordering
hard right rudder to pass under the stern of the WDEAWAKE;, but the
| atter failed to carry out her obligation to answer the CONCORD s
one- bl ast signal and to nmaintain course and speed.

Contrary to Appellant's contention, | have found that there
was no appreciable alteration in course on the part of the
W DEAWAKE and that she did reply to the first one-blast whistle
si gnal sounded by the CONCORD at 1539. The fact that Appellant did
not hear the answering one-bl ast whistle does not excuse himfrom
fault. And the CONCORD was justified in not holding her speed when
| mredi ate danger of collision was seen to exist at the nonent she
si ghted the CONCORD bearing down on her. The rule requiring the
bur dened vessel to direct her course to starboard so as to cross
the stern of the other vessel, also requires that if necessary to
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do so, she nust slacken her speed or stop or reverse. Appellant
took the latter precautions too |ate.

When a situation exists such that the vessels do not sight
each other at a distance sufficient to allowthemtine to maneuver
i n accordance with the crossing rules and both vessels are pl aced

in extrems through their concurring fault, neither vessel

can use the existence of the energency as an excuse for her own
erroneous action. Regardless of the actions of the WDEAWAKE pri or
to 1539 when she sighted the CONCORD, Appellant was at | east
partially responsi ble for the predi canent existing at 1539 because
of his negligent action before then. |In addition to the negligence
proven with respect to the other specifications, a greater burden
was pl aced upon Appellant to avoid danger of a collision because of
t he knowl edge he had obtained fromthe radar. The fact that
Appel | ant knew of the presence of the W DEAWAKE si xt een m nut es
before the collision occurred and that the W DEAWAKE was
approaching the CONCORD in the position of a privileged vessel in
a crossing situation, was anple warning to Appellant to take

what ever action m ght be necessary in order to be certain that the
CONCORD kept out of the way of the WDEAWAKE. Appell ant having
failed in this duty, the fifth specification has been proved.

ORDER
The Order of the Exam ner dated 4 April, 1952, is AFFI RVED.

A. C. R chnond
Rear Admiral, United States Coast Guard
Act i ng Conmmandant

Dat ed at Washington, D. C., this 17th day of October, 1952.
***x* END OF DECI SION NO 595 **x*x*
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