Appeal No. 541 - ESTEVAO SILVESTRIN v. US - 4 February, 1952.

In the Matter of Merchant Mariner's Docunent No. Z-486652-D4
| ssued to: ESTEVAO S| LVESTRI N

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

541
ESTEVAO SI LVESTRI N

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 18 June, 1951, an Exam ner of the United States Coast Guard
at New Ol eans, Louisiana, revoked Merchant Mariner's Docunent No.
Z- 486652-D4 issued to Estevao Silvestrin upon finding himaguilty of
m sconduct based upon a specification alleging in substance that
whi |l e serving as snoking room steward on board the Anerican SS DEL
MAR under authority of the docunent above described, on or about 30
May, 1951, while said vessel was in the port of R o de Janeiro,
Brazil, he wongfully and with force indecently assaulted Sarah
Haut zenr oeder age 10, a passenger aboard said ship.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
t he possible results of the hearing. He was represented by an
attorney of his own selection and he entered a plea of "not guilty"”
to the charge and specification proffered against him

Ther eupon, the Investigating Oficer and Appellant's counsel
made their opening statenents and the Investigating Oficer
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I ntroduced in evidence the testinony of ten year old Sarah
Haut zenr oeder, her parents, and M ss Shirl ey Rosenqui st.

I n defense, Appellant offered in evidence the testinony of
crew nenbers Julius P. Thrasher and Lonni e Hargeshei ner, M ss
Shirl ey Rosenquist, and his own testinony taken under oath.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usi ons,
t he Exam ner announced his findings and concluded that the charge
had been proved by proof of the specification and entered the order
revoki ng Appellant's Merchant Mariner's Docunment No. Z-486652-D4
and all other licenses, certificates of service and docunents
| ssued to this Appellant by the United States Coast CGuard or its
predecessor authority.

Fromthat order, this appeal has been taken, and it is urged
t hat :

| . The decision is at variance wth the testinony of
Har geshei ner, bedroom steward, who testified that all
stateroom doors were equi pped with automatic | ocks and he
had unl ocked this particular door to admt Appellant,
who, if he was acconpanied by this girl, was foll owed by
her; and during the next two m nutes whil e Hargeshei ner
was occupied with his duties, he heard the door close;
and Appellant did not and could not have reentered the
cabi n because the door was not opened for himagain by
Har geshei ner.

1. The decision incorrectly reports the testinony of
Thrasher who testified that the child was on deck in his
presence for not less than 15 to 30 mi nutes after going
to the stateroomfor the raincoat which is at conplete
variance with the child' s testinony that there was a
second trip to the stateroomwi thin three or four m nutes
after the first visit.

I11. The evidence proves and the Investigating Oficer
admtted that the all eged assault could not have been
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t he order

W

Vi .

VI,

commtted during the trip to the stateroomfor the

rai ncoat; and, as shown above, a second visit was a
physi cal inpossibility since the door was | ocked after
the first visit and the child was in the presence of
Thrasher for 15 to 30 mnutes after the first visit.

The testinony of Appellant to the effect that he was
followed by the child and had difficulty in persuadi ng
her to | eave the stateroomis corroborated by the
testinony of M ss Rosenquist who testified that the child
was neddl esone and had to be forcibly ejected on one
occasion fromthe Mison Bl anche store aboard the ship.

There is testinony that an incident simlar to the one

al l eged had occurred in Rio de Janeiro and that the child
was of such a tenperanent as to desire constant

attention. The child knew that such an accusation would
| mredi ately draw to her the undivided attention of her
parents who had been neglecting her for fromfour to six
hours during a cocktail party aboard ship.

The testinony of the child' s parents was that the ship's
physi cian cane to the parents' stateroomto attend
soneone who had passed out fromintoxicants but the
doct or was not asked to exam ne the child despite her
conpl aints and all eged hysteria. This fact, together
wWith the parents' testinony that the child s clothes were
I n no way di sarranged or nussed; conclusively establishes
that the child was in no way har ned.

A review of the entire record wll disclose that the
findings are at conplete variance with the evidence.

It is submtted that the evidence concl usively establishes
Appel l ant' s i nnocence but that, even if the findings are affirned,

above.

should be reduced in view of the facts nmenti oned i n Point

APPEARANCES: Messrs. Burton and Burton of New Ol eans,

Loui si ana, by Robert H Burton, Esquire, of
Counsel .
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Based upon my exam nation of the Record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 30 May, 1951, Appellant was serving as snoking room steward
on board the Anmerican SS DEL MAR and acting under authority of his
Merchant Mariner's Docunent No. Z-486652-D4 while the ship was in
the port of Rio de Janeiro, Brazil.

At approximately 1400 on this date, Sarah Hautzenroeder and
her parents went aboard the DEL MAR as passengers. (QCuests at M.
and Ms. Hautzenroeder's farewel|l party began to arrive at their
cabi n about an hour after they had boarded the ship. This party
was still in progress up to the occurrence of the events which took
pl ace between 2000 and 2030. Sarah was with her parents for very
little of the interimtine.

The cabin deck of the DEL MAR was one deck bel ow that on which
t he gangway was | ocated. A Maison Bl anche store was on the cabin
deck about four doors fromthe Hautzenroeders' cabin and the
quarters of the store's concessionaire, Mss Shirley Rosenqui st,
were next to the store. Upon entering the latters's cabin, there
was a short, narrow passageway opening into the roomto the left.
The bunk was al ongside the far bul khead and there was a passageway
| eading to the bunk between a consi derabl e anount of store
nmer chandi se, suitcases and other gear on the left, and dresser
drawers on the right. This situation caused the passageway between
t he door and the bunk to be so narrow that it would be difficult
for two persons going in opposite directions to pass each ot her.

In the evening, Sarah went to | ook at the Miison Bl anche store
and then went up to the gangway deck where Appellant was in the
vicinity of the gangplank waiting for a tel ephone call. Shortly
t hereafter at about 2000, M ss Rosenquist called fromthe dock and
asked Appellant to go to her cabin and bring her raincoat to her.
Sarah acconpani ed Appellant to the deck below to get the raincoat.
The room steward unl ocked the door to M ss Rosenquist's cabin for
Appellant to enter. He went to the far side of the room and picked
up the raincoat which was Iying on the bunk. Sarah had entered the
room after Appellant and she was reluctant to | eave. Appell ant
passed her in the narrow passageway between the gear and dresser,

file:////hgsms-lawdb/users/K nowl edgeM anagementD...0& %20R%20305%20-%20678/541%20-%20SI L VESTRIN.htm (4 of 8) [02/10/2011 2:10:28 PM]



Appeal No. 541 - ESTEVAO SILVESTRIN v. US - 4 February, 1952.

and took her by the arns to get her to |l eave. Sarah was on the
verge of crying and Appellant kissed her slightly on the cheek in
an attenpt to console her. They left the cabin, went up to the
gangway deck, and Appellant gave the raincoat to M ss Rosenqui st.
It did not take nore than the normal length of tinme for Appellant
to go to the cabin and obtain the coat.

Bet ween 2000 and 2030, Sarah ran into her parents' cabin while
crying and whi spered to her nother that sonething horrible had
happened. The parents and Sarah went into an adjoi ning room and
she qui eted down enough after a few mnutes to tell her parents
that a man had ki ssed her and put his hands all over her under her
dress. Sarah's clothes were not nmussed or disarranged i n anyway
noti ceable to her parents and there was no indication that she had
been brui sed or otherwise injured. There was a physician present
treati ng soneone who had becone unconscious in the Hautzenroeder's
cabin but they did not have Sarah exam ned by himat this tinme or
| ater. Sarah was described by her parents as being excitable, high
strung and nervous but not prone to exaggerate or lie.

About fifteen mnutes later, Sarah went out on deck wth her
father in an attenpt to identify the man she stated had attacked
her. Upon arriving at the gangway deck, Appellant was standi ng at
approxi mately the sane place he had been before going to get Mss
Rosenqui st's raincoat. Sarah pointed himout as the person who had
abused her. M. Hautzenroeder and another man approached Appel | ant
in a belligerent nmanner, asked him "what he was trying to do" and
threatened to throw himoff the ship. Appellant denied having run
his hand up her dress but admtted having held Sarah by the hands
and ki ssing her; and he prom sed not to do anything of that nature
again if the charge was not pressed. M. Hautzenroeder's friend
had been drinking nore than the fornmer and the friend' s attitude
was nore threatening towards Appellant. Finally, they took
Appel l ant to see the Master about the matter. There is nothing in
the record concerni ng what action was taken by the Master or
whet her Appel |l ant was | ogged for his actions.

OPI NI ON

The issue in this case is whether there was a second visit to
M ss Rosenqui st's room by Sarah and Appellant, during which tinme
the all eged assault occurred. There is no claimthat the incident
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took place at the tine Appellant obtained the raincoat and Sarah
does not deny Appellant's story as to what occurred in the cabin at
that tine.

Sarah's testinony is that after returning to the gangway with
Appel l ant to give M ss Rosenqui st her raincoat, she went back to
the store and was talking with "Frank," a bel |l boy, when Appel | ant
returned to the cabin deck and asked Sarah to return to M ss
Rosenquist's cabin with himless than five mnutes after their
first visit. Sarah stated that Appellant then put her on the bunk
with his knee on her stomach and his hand on her body under her
clothing; that when she started to cry, he kissed and hugged her
and went to look in the dresser drawers for sone gumto give to
her; and that when Appellant had rel eased her for the latter
pur pose, she ran out of the roomand to her nother's cabin. Sarah
al so testified that she thought "Frank" was the only person who saw
her | eave the cabin and run to her nother. There is no testinony
by "Frank" in the record although Sarah testified repeatedly that
she saw hi mwhen she left Mss Rosenquist's cabin the second tine.

Appel l ant's defense is based nmainly upon the testinony of the
man Wi th the gangway watch, Julius P. Thrasher, who stated that
Sarah had renmained in the vicinity of the gangway denonstrati ng
dance steps for close to a half hour after returning fromthe trip
for the raincoat; and that of the roomsteward, Lonnie
Har geshei ner, who testified that the cabin doors had automatic
| ocks which could not be opened wi thout a key fromthe outside when
cl osed and that he heard the door close not nore than a m nute and
a half after he had opened it for Appellant to get the raincoat.

It is also of possible significance that Sarah's appearance
was not noticeably disturbed nor was she hurt physically; that it
woul d be unusual for a hysterical person to have noticed Frank, the
approxi mate nunber of people in her parent's cabin and what they
were doing; that Sarah testified she went to the cabin a second
time even though Appellant did not have hold of her and she was
scared before entering; and that Appellant nmade no attenpt to hide
but was at the sane place he said he had been all the tine except
when he went to get the raincoat.

In addition to maki ng several erroneous recitations of fact
and m sl eading statenents, the Exam ner rejected Appellant's
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testinony on the basis of its inprobability and the incorrect
conclusion that the testinony of Thrasher and Hargeshei ner did not
support Appellant's nor discredit Sarah's testinony. For the
reasons nentioned pertaining to the testinony of these two nenbers
of the crew, | cannot agree with this concl usion.

Concerning the two probabilities upon which the Exam ner
depended to discard Appellant's testinony, nuch stress is placed
upon the difficulty Appellant woul d have had in passing Sarah in
t he narrow passageway in the room when they had gone there to get
the raincoat. It seens to nme that this passing would have been
much less difficult than for Sarah to have run past Appellant, on
the all eged second visit, when he was |ooking for gumin the
dresser drawers. The second probability, that it was unlikely for
Sarah to have renmained normal for 15 or 20 m nutes after |eaving
the cabin and then to have run to her nother, is a reasonabl e basis
for believing Sarah's testinony as to a second visit.

Appel l ant' s adm ssion that he kissed Sarah on the cheek does
confirm Sarah's testinony in part; but, on the other hand, it is
possi bl e that Sarah's story is an exaggerated version of what
happened as rel ated by Appellant when he went to get the raincoat.
As stated before, Appellant's testinony as to what occurred on this
visit was never denied. He stated that he had passed Sarah in the
narrow passageway and had held her arnms and ki ssed her once in
order to get her to | eave the cabin.

CONCLUSI ON

In view of these defects, it is ny opinion that there is not
substantial evidence in the record upon which to find the charge
and specification proved.

Because of the partially incorrect bases upon which the
testinony of Appellant was rejected as well as the other factors
menti oned above, | feel that corroboration of Sarah's testinony is
essential to the proof of the offense alleged. The best evidence
to confirmor inpeach Sarah's testinony would be the testinony of
"Frank," the bellboy, since Sarah definitely stated that he saw her
run out of Mss Rosenquist's cabin after the all eged second visit.
Evi dence of secondary val ue would be any |l og entries in connection
with the incident and the testinony of the Master as to what he was
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told and what action he took when approached by M. Haut zenroeder
shortly after the occurrence of the alleged assault.

ORDER

The order of the Exam ner dated 18 June, 1951, is reversed and
the case remanded for further proceedings not inconsistent with
t hi s opi ni on.
REVERSED and REMANDED.

Merlin O Neil
Vice Admral, United States Coast Guard
Conmandant

Dat ed at Washington, D. C., this 4th day of February, 1952.
***x%  END OF DECI SION NO 541 ****x*

Top
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