Appeal No. 489 - DAVID A. JONESvV. US- 1 June, 1951.

In The Matter of License No: 106813
| ssued to: DAVID A JONES

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

489
DAVID A JONES

Thi s appeal cones before ne by virtue of Title 46 United
States Code 239(g) and 46 Code of Federal Regul ations Sec.
137.11-1.

On 4 August, 1950, an Exam ner of the United States Coast
Guard at New York City suspended License No. 106813 issued to David
A. Jones upon finding himguilty of "m sconduct" based upon two
specifications alleging that while serving as Master on board the
American SS FLYI NG ARROW under authority of the docunent above
descri bed, between 24 April and 8 May, 1950, he did "wongfully
permt the equi pnent of one of the vessel's |ifeboats to remain
out of the said |ifeboat while the vessel was at sea"; and, on or
about 10 July, 1950, while the vessel was navigating the Panama
Canal, he did "wongfully hazard the safety of one Peter C.
W | braham and one Paul J. O arke, able bodied seanen aboard said
vessel by ordering said seanen to work on the forward part of the
stack in close proximty of the vessel's steamwhistle.” Two other
speci fications were found "not proved" by the Exam ner.

At the hearing, Appellant was given a full explanation of the
nat ure of the proceedi ngs and the possi bl e consequences. Appell ant
was represented by counsel of his own selection and he entered a
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plea of "not guilty" to the charge and each of the four
speci fications.

Ther eupon, the Investigating Oficer and counsel for Appellant
made their opening statenents and the Investigating Oficer
i ntroduced in evidence the testinony of several w tnesses who were
menbers of the crew on the FLYI NG ARRONfor the voyage covering the
dates contained in the specifications.

I n defense, Appellant offered in evidence his own testinony
under oath and the testinony of the Chief Engineer on the FLYING
ARROW

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel, the Exam ner
found the charge "proved" by proof of the above two specifications
and entered an order suspending Appellant's License No. 106813, and
all other |icenses, docunents and certificates issued to him for
a period of six nonths on twelve nonths probation.

From that order, this appeal has been taken and it is urged
that, on the facts and on the law, there is no basis for concl uding
t hat Appellant was guilty of "m sconduct” within R S. 4450 because
there is no evidence sufficient to establish that Appellant acted
"wrongfully." Proof of the ultimte facts alleged, that the

i feboat was not equi pped, does not per se prove that Appellant
acted "wrongfully"; nor is the Examner's finding that Appellant
commtted an "error in calculation" or an "error of judgnent," by
violating the regulations pertaining to |ifeboat equipnent [46
C.F.R 59.10a(b)] consistent with the finding that he acted
"wrongfully." Since Appellant had taken all necessary precautions
to protect the two seanen who painted the stack, he did not hazard
their safety nor did he have any intention of doing so. Therefore,
Appel l ant did nothing which was "wongful" in this respect.

APPEARANCES: Messrs, Hunt, Hi Il and Betts of New York Gty by A
V. Cherbonni er, Esquire, of Counsel

FI NDI NGS OF FACT
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Appel | ant was acting under the authority of his License No.
106813 as Master of the American SS FLYI NG ARRONon a foreign
voyage extending from 10 March, 1950, to 17 July, 1950.

Prior to her departure on the voyage from New York, the vessel
passed annual inspection. Sonme work was done on the starboard
|ifeboat at this tinme but it was not painted.

On about 24 April, 1950, while the FLYI NG ARROW was at Bonbay,
| ndi a, Appellant issued orders for the starboard Iifeboat to be
conpletely stripped, chipped, and painted. A reasonable |ength of
time, in which to conplete this job in the intended nmanner and
repl ace the equipnent in the lifeboat so that it would be ready for
| mredi ate use, was a mni num period of about one week. This work
was begun two days before the vessel was scheduled to depart from
Bonbay and, consequently, the starboard |ifeboat had no equi pnent
init while the vessel was at sea enroute from Bonbay to Manil a,
Phi li ppine Islands. The boat was given three or four coats of red
| ead (over a period of at |east three or four days) before it was
pai nted. The job was conpleted and the equi pnent was fully
repl aced in the boat on about 8 May, 1950 - approximately two weeks
after the work had been commenced.

Despite the fact that the port |ifeboat was at all tines ready
for use and it was |l arge enough to acconmbdate the entire crew and
passengers on the FLYING ARROW this was a violation of Title 46
Code of Federal Regul ations 59.10a(b) which provides, in part, that
“I'ifeboats * * * shall be fully equi pped before the vessel | eaves
port, and the equipnent shall remain in the boat * * * throughout
t he voyage."

In the afternoon of July, 1950, the FLYI NG ARROW anchored on
the Pacific side of the Pananma Canal awaiting her passage through
the Canal on the follow ng day. The vessel's stack had been
recently painted but a subsequent storm had ri pped nost of the
paint off the forward part of the stack. Appellant and the Chief
Mat e di scussed the matter and agreed that the damage shoul d be
repaired while the vessel was transiting the Canal. During the
remai ni ng hour of working tinme available after the FLYI NG ARROW had
anchored on 9 July, the Chief Mate rigged boatswains' chairs and
made ot her necessary preparations for painting the stack on the
fol |l ow ng norni ng.
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On 10 July, 1950, the FLYI NG ARROW got underway at 0600 and
conpl et ed her passage through the Panama Canal by approxi mately
1500. At about 0900 on this date, WIbrahamand O arke turned to
under orders fromthe Chief Mate to paint the forward part of the
stack. The vessel was then follow ng a wi nding course through
Cul ebra Cut and the mnimumvisibility of the water to be traversed
up ahead was approximately half a mle. The pilot who was in
charge of the navigation of the vessel, an apprentice pilot and the
Junior Third Mate who was the officer on watch, were in the
wheel house. Appellant was on the wng of the bridge outside of the
wheel house. One-way traffic was in effect on Culebra Cut. In
addition to the shore signal towers which gave visual warnings of
any approaching traffic, the pilot was aided by a ship-to-shore
radi o- phone. The pilot on the FLYING ARRONtal ked with the pil ot
on anot her vessel at the far end of the Cut who was waiting for the
FLYI NG ARRONto clear the Cut before taking the other vesse
t hrough in the opposite direction.

The whistle of the FLYING ARROWis about three and one half
feet down on the forward part of the stack and a boatswain's chair
was rigged about two feet fromthe whistle. The pilot was
requested to give a few mnutes notice prior to blowng the whistle
while the nen were working on the stack and the Junior Third Mate
was instructed to imediately notify the nen on the stack if any
such notice was received fromthe pilot. Appellant considered that
this would give the nen anple tine to renove thensel ves from any
danger of being injured by the steamfromthe whistle.

Wil e d arke was nmaking the gear ready to paint the stack,
W | braham fol | owed the customary procedure of going to the
wheel house and requesting that the whistle be secured while he and
Cl arke were working on the stack in the vicinity of the whistle.
The pilot stated that the whistle could not be secured while the
ship was passing through the Canal. W1 braham wal ked out of the
wheel house onto the wing of the bridge where he net Appellant and
told himthat the painting would not be done unless the steam
whi stl e was secured. Appellant ordered WIbrahamto paint the
stack or he would be put in irons. WIbrahamthen joined C arke
and the two seanen painted the forward part of the stack. The
whi stl e was not sounded during this tine but funes were being
constantly emtted fromthe stack and sone of this snoke got on the
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two seanen and dirtied the fresh paint.

There is no record of any disciplinary action, other than two
admonitions by Investigating Oficers, having been taken agai nst
Appel l ant during his twenty-five years at sea.

OPI NI ON

| amin agreenent, for the nost part, wth the views expressed
by the Exam ner concerning the two specifications which were found
proved. But it is ny opinion that the conduct of Appellant, in
permtting the starboard |lifeboat to remain conpletely stripped of
equi pnent while the FLYI NG ARRONVNwas at sea, was sonet hing nore
than an "error in calculation" or an "error of judgnent."

Appel l ant clains that proof of the facts that the |ifeboat was
not equi pped and that a Coast Guard regul ati on was thereby viol ated

does not per se establish that Appellant acted "wongfully."
There is no necessity to resolve this question since there is the
addi tional proof, which was stipul ated between the parties, that
t he annual inspection of the FLYI NG ARRONwas satisfactorily
conpl eted before the vessel |eft on her voyage and | ess than two
nont hs before the events occurred on which this specification is
based.

Since the regulations require that the "inspectors shall
satisfy thensel ves that every |ifeboat, together with its
equi pnent, of all vessels, is in every respect in good condition
and ready for imedi ate use" (46 C.F.R 59.39), the presunption
arises that the starboard |ifeboat was "in good condition and ready
for imedi ate use" at the tine of the annual inspection. 1In the
absence of any evidence to controvert this prima facie proof, it
must be accepted as conclusive on this particular issue. This is
sufficient to establish that Appellant's action was "w ongful"
since he permtted this presunably seaworthy lifeboat to be in an
unseawort hy condition while the vessel was at sea.

If there were proof that the |ifeboat had been rendered
unseawort hy by sone interveni ng event between the tinme of the
annual i1nspection and the tine alleged in the specification, there
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woul d be sone nerit in Appellant's contention that the violation of
the regul ati on was not "wongful." Since Appellant permtted the
status of the boat to becone conpletely usel ess on the high seas,
his action was nore than an excusable "error of judgnent" and it
was wrongful conduct.

Wth respect to the specification alleging that Appell ant
wrongfully hazarded the safety of two seanen by ordering themto
pai nt the stack although the nearby whistle was not secured,
Appel | ant puts great stress on the contention that no such order
was given "wongfully" since Appellant did not have any intent that
the safety of the seanen shoul d be endangered. The use of the word
"wrongfully" in the specification does not necessitate the proof of
an intent to hazard the safety of the seanen. |f the word
"W llfully" had been used in the specification, then it m ght be
required to show that Appellant had a specific intent or purpose to
do sonething wong. The two words are not synonynobus because
al t hough the neaning of "wongful” is conprehended within the
definition of "willful,"” the reverse is not true for the reason
poi nted out above.

But Appellant further urges that the nmen were not, in fact, in
any danger of being injured by the steamfromthe whistle because
Appel | ant had taken such precautions as woul d protect them agai nst
any chance of the whistle being sounded before the seanen had been
given anple tine to stand cl ear.

As pointed out by the Exam ner, there was testinony to the
effect that an energency situation m ght have arisen which would
require the i medi ate use of the whistle. Several wtnesses
testified that in their experience they had never known a stack to
be painted while the vessel was underway. There was al so
uncontradi cted evidence that it was customary for the seanen to
request or verify that the whistle is secured before nen attenpt to
paint the stack. This leads ne to the conclusion that, Appellant,
despite the precautions taken, "wongfully" required this routine
mai nt enance work to be perforned at a tine when the steam whistle
could not legally be secured.

This is in accord with the line of court decisions which
require that seanen be furnished a safe place to work. A case
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simlar tothis is one in which it was said that the test of
"reasonabl e safety” varies with prevailing conditions and depends
upon whet her the requirenent of the seaman is one which a
reasonably prudent superior would order under the circumnstances.

Mat son Navi gati on Conpany v. Hansen (CCA 9, 1942), 132 F. 2d

487. The court held that the seaman was entitled to damages for
being required to work in an unsafe place since " * * * the
operation [perfornmed by the seaman] could have waited the snooth
wat ers of Honol ul u harbor"” instead of being done while the vessel
was at sea.

There is no need for ne to el aborate on the views expressed by
t he Exam ner pertaining to this specification. Strict discipline
of the general nature practiced by Appellant is extrenely desirable
on Anmerican nerchant marine vessels but, in this instance,
Appel | ant went beyond the imts of discipline by requiring seanen
to performwork which m ght unnecessarily have caused themto be
seriously injured. Fortunately, these nen were not injured but |
have repeatedly stated that the purpose of these proceedings is
renmedi al, and that the charge of m sconduct is based upon conduct
constituting potential as well as actual danger to life and
property at sea.

CONCLUSI ON

The period of suspension and probation will be reduced to sone
extent due to the technical nature of the first specification in
view of the fact that 46 C.F.R 59.10a(b) was anended in Novenber,
1950, by addi ng the provision that cargo vessels may have |ifeboats
cared for at sea if the remaining |ifeboats are "sufficient to
accommodate all persons on board" and "are fully equi pped and ready
for use at all tines"; and al so because of the absence of any
direct order from Appellant to Clarke pertaining to painting the
stack (although it was indirectly Appellant's order passed on to
the two seanen by the Chief Mate).

No inplication may be drawn, fromthis decision, that seanen
are at liberty to disobey the orders of their superior officers
whenever the seanen feel that conpliance with orders m ght result
in their personal danger. It should be noted that WI braham
carried out Appellant's order, when it was not retracted, even
t hough he had serious m sgivings concerning the undertaking
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assigned to him
ORDER

The order of the Exam ner dated 4 August, 1950, is hereby
nodified to read as fol |l ows:

That License No. 106813, issued to Appellant, and all other
| i censes, docunents and/or certificates, be, and the sane are
hereby suspended for a period of three (3) nonths. This suspension
shall not be effective provided no charge is proved agai nst
Appel | ant under Section 4550 of the Revised Statutes of the United
States, as anended, for acts commtted within sixs (6) nonths from
4 August, 1950.

A C. R chnond
Rear Admral, United States Coast CGuard
Act i ng Commandant

Dat ed at Washington, D. C., this 1st day of June, 1951.
***x*x  END OF DECI SION NO 489 ****x*
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