Appeal No. 430 - JOHN HERINDA v. US - 15 August, 1950.

In the Matter of Merchant Mariner's Docunent No. Z-803029-D3
| ssued to: JOHN HERI NDA

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

430
JOHN HERI NDA

Thi s appeal cones before ne by virtue of Title 46 United
States Code 239(g) and 46 Code of Federal Regul ations Sec.
137.11-1.

On 10 January 1950, an Exam ner of the United States Coast
Guard at New York City, revoked Merchant Mariner's Docunent No.
Z- 803029-D3 issued to John Herinda upon finding himguilty of
"“m sconduct" based upon three specifications alleging in substance,
that while serving as ordi nary seaman on board the Anerican S. S
FREDERI CK BOUCHARD, under authority of the docunent above
descri bed, on or about 20 August, 1949, while said vessel was at
sea, he did wongfully:

First Specification: * * * *fail to performall of
hi s assigned duties;

Second Specification: * * * *threaten crew nenbers
wi th a dangerous weapon, a fire
axe; and

Third Specification: * * * *damage the vessel's

radi o room and t he
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appurt enances and appar at us
therein with a fire axe.

At the hearing, Appellant was given a full explanation of the
nat ure of the proceedi ngs and the possi bl e consequences. He was
represented by counsel of his own selection and entered a pl ea of
"not quilty" to the charge and each specification.

Ther eupon, the Investigating Oficer nmade his opening
statenent and introduced in evidence sworn statenents taken during
t he Coast Guard investigation at Brenerhaven, Germany. By
stipulation with Appellant's counsel, these statenents were
recei ved in evidence.

I n defense, Appellant offered in evidence the testinony of one
crew nmenber, his own sworn testinony and several statenents nade by
ot her nmenbers of the crew The latter were admtted since there
was no objection raised by the Investigating Oficer.

At the conclusion of the hearing, having heard the statenents
of the Investigating Oficer and Appellant, the Exam ner found the
charge "proved" by proof of specifications No. 1, 2 and 3, and
entered an order revoking Appellant's Merchant Mriner's Docunent
No. Z-803029-D3 and all other valid licenses, certificates and
docunents issued to himby the United States Coast Guard.

Fromthat order, this appeal has been taken, and it is urged
t hat the evidence proves that Appellant was delirious, ill and
mental | y unbal anced and therefore, he was not responsible for his
actions. For this reason, it is contended that Appellant could not
have been guilty of wongful m sconduct and the Master was
negligent for not confining Appellant when he knew about
Appel l ant' s condi tion.

APPEARANCES.: Sanuel Segal,
of New York City

Based upon ny exam nation of the Record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT
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On 20 August, 1949, Appellant was serving as an ordinary
seaman on board the Anerican S.S. FREDERI CK BOUCHARD, under
authority of his Merchant Mariner's Docunent No. Z-803029-D3, while
the ship was enroute fromBaltinore, Maryland, to Brake, Germany.

On this date, the ship had been at sea approximtely seven
days. Until the 19th of August, Appellant had been doing his work
satisfactorily and standing his 12-to 4 watches regularly. Wen he
was called for the 12 to 4 watch on the norning of the 19th,
Appel | ant acted peculiarly so the boatswain was called to take his
wat ch. Appel |l ant was sayi ng queer things, inmagining that he saw
peopl e and hearing voices. Later in the day, he told other nenbers
of the crew that sone nen were after himand intended to kill him
At sonme tinmes, he did not seemto recognize his fell ow shi pmates
and the nen noticed that he was munbling to hinself. Appellant's
unusual actions were reported to the chief mate and to the Master
but the latter did not take any steps to confine Appellant.

When Appellant was called for the 12 to 4 watch on the norning
of 20 August, 1949, he immedi ately got out of his bunk and started
runni ng around the ship dressed only in his shorts. He then got
back in his bunk and, again, the boatswain was called to stand his
wat ch.

At about 0045 on 20 August, 1949, two nenbers of the crew, who
were sleeping in the spare cabin on the bridge, were awakened when
a fire axe wi el ded by Appellant crashed through the door of the
cabin. Appellant told the two nen that he was comng in to get
t hem but he did not do so.

Appel l ant took the fire axe to the radi o room whi ch was near by
and stated that he would weck the radi o equi pnent and kill anybody
entering the radi o roomunless he was given a bottle of whiskey.
The Master and nenbers of the crewtried to reason with himand he
took a swng at the boatswain with the fire axe. The Master
finally agreed to give hima bottle of whiskey if he would put the
axe away and not danmage the radi o equi pnment. After Appellant
prom sed to do this, a "fifth" of whiskey was placed on the floor
i nside the door to the radio room Appellant then | ocked the door
fromthe inside and several mnutes | ater demanded another bottle
of whiskey. When this demand was not conplied with, Appellant
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began to snash the radi o equi pnrent with the fire axe. He did

consi derabl e danage to the internediate frequency transmtter, the
hi gh frequency transmtter and the high frequency receiver. The
Master attenpted to scare Appellant into stopping by firing his
revol ver through the vent at the bottom of the door to the radio
room Since this did not influence Appellant, the Master handed
the gun to the chief mate who fired two nore warning shots while

| ooki ng through the vent in the door. At the sane tine, he ordered
Appel lant to drop the fire axe. Appellant continued to swng the
axe at the equipnent, so the chief mate shot himthrough the upper
part of his left leg. Appellant |aughed, junped up on the desk so
as to be out of the gun's range and commenced sw ngi ng the axe at

t he high frequency set. The chief mate ran around into the

wheel house and fired another shot while aimng through the air vent
bet ween t he wheel house and the radio room This shot grazed
Appellant's right thunb and went through his left hand. Appell ant
dropped the axe and was taken below to the hospital on a stretcher.
He was given first aid treatnent and then handcuffed to the bunk in
whi ch he was | ying.

Appel | ant was taken to the hospital at Brake, Germany, when
the ship arrived at that port. He remained in the hospital about
nine days and later returned to the United States as a patient on
board the U S.A T. COWORT. He received further treatnent at the
Staten Island Marine Hospital. An exam nation at that hospital
i ndi cated that there was no necessity to treat Appellant for any
psychiatric condition. Appellant stated that he had never been
sick or hospitalized before in his |life and that he could renmenber
not hi ng t hat happened on 20 August, 1949, up to the tine he was in
the ship's hospital handcuffed to the bunk.

There is no record of any prior disciplinary action having
been taken agai nst Appellant during the four years he has been
going to sea. He is about thirty years old and is single.

OPI NI ON

Appel | ant has set up the affirnmative defense that he was
conpletely out of his head when he conmtted the all eged acts of
m sconduct and, therefore, his conduct was not "wrongful". He
states that the evidence supports this position and the fact that
t he operators of the FREDERI CK BOUCHARD settl ed Appellant's action
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against themfor a substantial sumof noney is significant as to

t he negligence of the Master in failing to guard Appellant when he
was ill and unable to protect hinself. But whether the Master's
failure to confine Appellant was negligent is not conclusive as to
Appellant's liability in such a renedial proceeding as this. The
statutory duty inposed upon the Coast Guard is to take such action
as Is necessary to protect lives and property at sea. In line with
this obligation, a seaman's destructive conduct while at sea is
considered to be "wongful" unless he had clearly proven that his
actions did not result through any fault of his own.

In this case, it is admtted that Appellant commtted the acts
alleged in the three specifications. Hence, a prim facie case of
"wrongful msconduct"” was made out against himand to refute this
he is required to submt affirnative proof as to what caused his
mental illness and delirious condition. In my opinion, he has
failed to satisfactorily assune this burden. Appellant clains that

his delirious state m ght have been caused by poi sons,

exhaustion, chronic illness, high fever, or injury, as well as by
al cohol. Al though Appellant attacks the finding of the Exam ner to
the effect that Appellant was suffering fromdeliriumtrenens
caused by al cohol, he has failed to submt any evidence to support
his position as to which of these other causes induced Appellant's
delirious condition. Having failed in this respect, Appellant has
not refuted the prima facie case nade out by the acts admttedly
commtted by him

The case of The Iroquois (1904), 194 U. S. 240, cited by
Appel l ant, concerns the Master's obligation to put into port when
a seaman has been seriously injured while the ship is at sea.
O her than the general statenent that the Master is required to
protect the health of the seanen under his command, it has no
bearing on this case. This duty of the Master is well known but,
as nentioned above, the failure of the Master to take proper action
does not relieve Appellant of responsibility for his own actions.

The ot her case nentioned by Appellant, Reck v.

Pacific-Atlantic S.S. Co. (CC A, NY., 1950), 180 F. 2d 866,
pertains primarily to whether a seaman's injury resulted from
negligence in permtting a delirious seanan to go unguarded. In
addition to stating that the jury was justified in choosing between
two possible causes of the injury, the court also stated that when
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there was no direct evidence as to which of these possibilities had
occurred the jury's verdict would not be reversed on appeal; and

the court went on to cite Lavender v. Kurn (1946), 327 U.S.
645, as foll ows:

“I't is no answer to say that the jury's verdict invol ved
specul ati on and conjecture. \Wenever facts are in

di spute or the evidence is such that fair-m nded nen may
draw different inferences, a neasure of speculation and
conjecture is required on the part of those whose duty it
Is to settle the dispute by choosing what seens to them
to be the nost reasonabl e inference.”

In the latter case, the Court held that the Appellate court
had no right "to weigh the conflicting evidence, judge the
credibility of wtnesses and arrive at a concl usion opposite from
the one reached by the jury”". And this sane rule is applicable
with respect to the findings and concl usions of the Exam ner in
this case.

CONCLUSI ON

In view of the finding that Appellant's condition was
sel f-induced, his actions were the result of his own m sconduct;
and, since such conduct is a grave threat to the safety of life and
property at sea, the order inposed by the Exam ner is not
considered to be unduly harsh and it nust be sustai ned.

ORDER

The Order of the Exam ner dated 10 January, 1950, should be,
and it is, AFFIRVED.

Merlin O Neil
Vice Admral, United States Coast CGuard
Conmandant

Dat ed at Washington, D.C., this 15th day of August, 1950.
***x*  END OF DECI SION NO 430 *****
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