Appeal No. 400 - JOHN T. HOKENSON v. US - 15 December, 1949.

In the Matter of License No. 91655
| ssued to: JOHN T. HOKENSON

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

400
JOHN T. HOKENSON

Thi s appeal cones before ne by virtue of Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137.11-1.

On 13 and 14 April, 1949 and 18 May, 1949, Appellant appeared
before an Exam ner of the United States Coast CGuard to answer a
charge of negligence supported by two specifications, the first
all eging that Appellant while serving as Master of the SS OSCAR
CHAPPELL under the authority of his duly issued |icense, did on or
about 22, 23, and 24 March, 1949, while said vessel was on the high
seas fail to take proper precautions to confine the Chief Cook,
John H Hitchner, to prevent himfromdoing harmto hinself upon
being infornmed of his peculiar actions and particularly upon being
i nformed of his attenpt to junp overboard at sea; the second
specification alleging that Appellant, while serving as above, did
on or about 24 March, 1949, unnecessarily delay in |aunching a
| i feboat to recover John H Hitchner fromthe sea after he had gone
over board.

At the hearing, Appellant was given a full explanation of the
nat ure of the proceedi ngs and the possi bl e consequences. Appell ant
was represented by counsel of his own choice and pl eaded "not
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guilty" to the charge and specifications.

Wtnesses were called by both the Investigating Oficer and
t he person charged and the latter testified in his own behal f.
When t he hearing was concl uded, the Exam ner found the charge and
the first specification "proved." The second specification was
found "not proved" and was dism ssed. The Exam ner, thereupon,
entered an order suspending Appellant's License for a period of 12
nonths, the last 6 nonths of the suspension not to be effective
provi ded no charge under R S. 4450, as anended, be proved agai nst
Appel l ant for acts commtted within 24 nonths fromthe first day of
sai d probation.

Fromthat order, dated 18 May, 1949, this appeal has been
taken. Appellant contends that:

(1) Only Htchner's actions which were brought to the
attention of Captain Hokenson are material in the hearing
of a charge of negligence against the naster.

(2) The course of action followed by Captain Hokenson was
adequate and intelligent and was properly calculated to
deal with the situation as it had been reported to him

(3) The findings of fact of the Exam ner are (a) not
supported by the evidence in the case, and (b) immateri al
to the charge agai nst Hokenson.

(4) The Examner erred in that he inposed an excessive
penalty even on the facts as he found them

Thos. M Johnston, Esq., of Norfolk, Virginia, For Appellant.

Based upon ny exam nation of the record in this case, | hereby
make the foll ow ng:

FI NDI NGS OF FACT

At all tinmes hereinafter nentioned Appellant was serving as
Master of the SS OSCAR CHAPPELL, under the authority of his duly
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| ssued License No. 91655.

The SS OSCAR CHAPPELL departed Venice, Italy, on 19 March,
1949, bound for Norfolk, Virginia. On this voyage, John H.
Hitchner was serving as Chief Cook. While the vessel had been in
Veni ce, Hitchner indul ged excessively in the drinking of alcoholic
| i quors, which apparently had been his habit for years. After the
vessel sailed, a report was made to the Steward by a gall eynman and
second cook that Hi tchner was acting in a peculiar manner with the
result that those working in the galley becane apprehensive when
said Hitchner was handling knives and cl eavers while their backs
were turned. On the evening of 22 March, 1949, when the vessel was
wel | at sea, Hitchner was observed on deck fully dressed and with
hi s bags packed. Upon being questioned, he stated that he was
going ashore. At a gathering of the ship's crew there was a
di scussion as to the situation regarding Htchner and it was
decided to send a delegate to Appellant to see if Hi tchner could be
| ocked in his roomin order to prevent himfromdoing harmto the
men or hinself. As a result, one Frasco, the ship's del egate
reported to Appellant that Hitchner had been packing his bags and
was getting ready to go over the side. Frasco and Appell ant
consi dered the question of |ocking Htchner in the forepeak or the
deck | ocker, or handcuffing himto his bunk, but no action al ong
this line was taken by the Master. Shortly thereafter, Appellant
proceeded to Hitchner's roomand was inforned by Hitchner,
"Captain, sonebody told nme to hurry up, the launch is waiting."
Appel l ant infornmed Hitchner that there was no | aunch waiting and
advised himto go to sleep. Appellant also gave himtwo brom de
pills and told himto |lay down on the bunk. Appellant thereafter
| eft Hitchner and went back to his own room

On the follow ng day, 23 March, 1949, Hitchner was renoved
fromthe engine roomby the Chief Engi neer who was inforned by
Hitchner that he could hear nusic comng up fromthe engi ne room
Hitchner had al so nade this sane statenent to the Steward
previously. No report of this activity was nmade to the Appell ant.

On 24 March, 1949, Hitchner was observed by the Steward in the
passageway wearing a |lifejacket and upon bei ng questioned stat ed:
"I amgoing to junp over the side" and "if | don't he is going to
throw ne overboard." Wthin a few mnutes of this occurrence, at
about 1:15 P.M, the Steward and a seaman observed H tchner
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attenpting to go over the side of the vessel, whereupon they
stopped himand returned himto his room Al nost imediately
thereafter, the seaman reported this action to the Mate on watch,
who in turn nade a report to the Appellant. At about 2:15 P. M

t hat sane afternoon H tchner went over the starboard side of the
CHAPPEL and subsequent rescue efforts were unavailing; the body was
not recovered.

In view of the finding by the Exam ner that the second
specification relative to a delay in launching a |ifeboat was not
proved, | make no findings of fact in regard thereto.

OPI NI ON

There is substantial evidence in the record of this case to
clearly show that Appellant had sufficient notice of Htchner's
pecul i ar actions which woul d have been enough to cause a prudent
man under the sanme circunstances to take the proper neasures to
prevent Hitchner fromdoing harmto hinself. In ny opinion the
failure of Appellant to take positive steps to prevent Hitchner
from going over the side of the CHAPPELL constitutes negligence.

The Suprene Court of the United States has defined negligence
as follows:

“"Negligence is the failure to do what a reasonabl e and
prudent man woul d ordinarily have done under the

ci rcunstances of the situation; or doing what such a
person, under the existing circunstances, would not have
done. The duty is dictated and neasured by the

exi gencies of the occasion.” Baltinore & P. R Co.
v. Jones, 95 U S. 439.

No good purpose will be served by nultiplying citation of
authorities on this proposition.

As contended by counsel for Appellant, only Htchner's actions
whi ch were brought to the attention of Appellant are material to
t he charge of negligence. However, the record in this case clearly
shows that on three different, distinct occasions the Master was
pl aced on notice, either directly or by report, that sonething was
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wong with Htchner. The first occurred when the report was nade
by the ship's delegate, Frasco, to the effect that H tchner had
been found on deck dressed and with his bags packed, stating that
he was goi ng ashore. This alone, under the circunstances of the
vessel being well at sea, should have been sufficient notice to
Appel l ant that Hi tchner m ght do harmto hinself. However, in
addition to this occurrence, the Master hinself in direct
conversation with H tchner was inforned, "Captain, sonebody told ne

to hurry up, the launch is waiting." This entirely irrational
remar K shoul d have warned the Master that w thout proper
surveill ance sone harm m ght befall Hitchner. |In spite of these

two warning signs of irrational thoughts and actions on the part of
Hitchner, Appellant did nothing to confine himto his room or
ot herw se place himunder the slightest sort of guard.

The third and nost striking notice given to the Appellant was
the report nmade to hi mwhile he was on the bridge that H tchner had
been forcibly restrained fromjunping over the side through the
efforts of the Steward and an ordinary seaman. It is my opinion
that Appellant, with his attendant responsibility for the safety of
his crew, should have taken imedi ate steps to insure that Hitchner
was pl aced under guard to prevent himfrom again attenpting such
suicidal action. This, in my opinion, is what a reasonabl e and
prudent man woul d have done under the circunstances of the
situation. Appellant, however, nerely ascertained that Hitchner
had been returned to his room and then resuned his managenent of
the vessel in making a landfall. Appellant's conplete failure to
take positive action at this point resulted in Hitchner being able
to freely reach the side of the vessel and junp into the sea,

t hereby losing his life.

| cannot agree, as contended by counsel for Appellant, that
the course of action followed by Captain Hokenson was adequate and
intelligent and was properly calculated to deal with the situation
as it had been reported to him | amfirmy of the opinion that
Appel l ant did not do what a reasonable and prudent man woul d
ordinarily have done under the circunstances.

In connection with Appellant's contention that the findings of
fact of the Exam ner was not supported by the evidence in the case
and are immaterial to the charge against Appellant, | do not
consider it necessary to individually treat each of the statenents
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made concerning the findings of fact. | agree that the Exam ner
made several findings that were in excess of those required to
reach a proper conclusion. However, these were in no way
prejudicial to Appellant, and included anong the findings are those
which directly bear on the charge agai nst Appellant and fully
support the conclusion of the Examner. | nmake reference to those
findings which relate to the notice given to Appellant of the
peculiar actions of Htchner and Appellant's failure to take any
positive action in regard thereto.

| amof the opinion that the evidence in the case clearly shows
that these findings are justified.

CONCLUSI ON

My final conclusion in this case is that, under the
ci rcunst ances as shown by the evidence in the record, there was a
sufficient mani festation of unusual conduct by Hitchner and
appropriate notice thereof to Appellant; the failure of Appell ant
to take adequate precautions to prevent Hi tchner from harm ng
hi msel f constitutes negligence.

Due notice is taken of the fact that Appellant herein has been
followng the sea for 45 years, 25 years of which have been as
Master, and of his otherw se excellent and clear record, and
accordingly, it is nmy conclusion that the order of the Exam ner
shoul d be nodifi ed.

ORDER

| hereby direct that the order of the Exam ner dated 18 My,
1949, be MODI FIED to read "That License No. 91655 issued to John T.
Hokenson, and all other valid docunents issued by the United States
Coast Guard or any predecessor agency now held by you, be, and the
sane are hereby suspended for a period of twelve nonths. This
order shall not be effective provided no charge under R S. 4450, as
anended, is proved against you for acts conmmtted within twelve
nonths fromthis date."

As so MODI FI ED, said order is AFFI RVED.

file:////hgsms-lawdb/users/K nowl edgeM anagement...20& %20R%20305%20-%20678/400%20-%20HOK ENSON.htm (6 of 7) [02/10/2011 1:54:17 PM]



Appeal No. 400 - JOHN T. HOKENSON v. US - 15 December, 1949.

MERLI N O NEI LL
Rear Admral, United States Coast Guard
Act i ng Commandant

Dat ed at Washington, D. C., this 15th day of Decenber, 1949.

*xxxx  END OF DECI SION NO. 400 **x*»
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