Appeal No. 370 - PHILLIP MARX v. US - 27 September, 1949.

In the Matter of Certificate of Service No. E-735915
| ssued to: PHI LLI P MARX

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

370
PHI LLI P MARX

This case cones before ne by virtue of Title 46 United States
Code 239(g) and Title 46 Code of Federal Regul ations 137.11-1.

On 13 June, 1949, Appellant appeared before an Exam ner of the
United States Coast Guard at New York, New York, on a charge of
m sconduct supported by a specification alleging that while
Appel | ant was serving as an O ficers Bedroom Steward on board the
SS WASHI NGTON under the authority of Certificate of Service No.
E- 735915 did on or about 31 May, 1949, while the vessel was at sea,
make i nproper advances towards Janes Sharpe, a passenger.

The Exam ner, upon reading the specification to the Appellant
and asking the Appellant as to how he pl eaded, received the
equi vocal plea of "guilty with an explanation.” The Exam ner
t hereupon infornmed the Appellant that only a plea of "guilty" or a
plea of "not guilty" could be entered, and further stated that if
Appel | ant shoul d plead "qguilty" he would be given an opportunity to
make a statenent which Appellant mght think would mtigate the
seriousness of the offense. The Appell ant thereupon pl eaded
"guilty." After the Investigating Oficer had presented, in
narrative form a resune of the investigation, the Appellant took
t he stand and under oath explained the circunstances |eading to the
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conpl ai nt against him The Investigating Oficer then proceeded to
cross-exam ne the Appellant extensively in regard to the incident
and concl uded by introducing in evidence a |log entry from book
nunber 3 of the official |og of the SS WASHI NGTON, dated 1 June,
1949. No witnesses appeared for the Governnent, nor for the
Appel l ant. The Exam ner found both the charge and specification
“proved" and entered an order of revocation.

From that order this appeal has been taken and it is urged:

1. That a plea of "guilty" was entered because Appell ant had
no t hought that the charge was so serious.

2. That had a plea of "not guilty" been entered the result
m ght have been different.

3. That an incorrect interpretation was nade of Appellant's

acts and no wong was i ntended.
4. That Appellant's past record in the U S. Arny shows that
he is a "regular fellow"

OPI NI ON

Under the Coast CGuard's basic concept of justice a man i s
presuned i nnocent until proved guilty. |In order to maintain this
presunpti on under our adm nistrative proceedings, it is necessary
that the accused be given a clear and full opportunity to
conprehend all the inplications of a plea of guilty. 1In the
| nstant case, the Exam ner upon receiving the plea of "qgquilty with
an explanation" should, in addition to explaining the neaning of
the plea of "quilty" with the attendi ng opportunity to nake a
statenent in mtigation, have explained the neaning of a plea of
"not quilty" to the Appellant. This was not done and it is not
consi dered that the Appellant had a free choice between the two
pl eas.

In addition, it is noted fromthe record that the Appell ant

stated, "I didn't have any evil words, sexy thoughts." (R 12) It
Is ny opinion that this statenment considered with Appellant's
statenment on cross-exam nation, "It wasn't neant to be as | say,

evil and sexy, and the way it sounds” are inconsistent with the
plea of "guilty" and the Exam ner shoul d have rejected such plea
and shoul d have entered a plea of "not guilty” in lieu thereof.

Finally, the only evidence introduced by the Investigating
O ficer in support of his narrative of his investigation was a
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certified copy of the log entry nade by the master of the SS

WASHI NGTON, such entry bei ng nade upon the representation, not of

t he actual conplainant and only w tness, but upon the
representation of his father. The log entry on its face shows that
It was not made upon the direct know edge of the master, but upon
hearsay fromthe real conplainant's father. Also the log entry is
| nconplete in that it does not show that the Appellant was provided
with a copy of the entry, or that such entry was read to him or

t hat he was given an opportunity to comment thereon as required by
R S. 4597 (46 U.S.C. 702). It is considered that such failure
renders the log entry insufficient to establish a prinma facie case
I n support of the specification alleged.

CONCLUSI ON AND ORDER

| am of the opinion that the record of the hearing establishes
serious doubt as to whether the Exam ner fully afforded the
Appel | ant an opportunity to enter a plea of "not guilty." | am
further of the opinion that the Appellant's statenents were
| nconsi stent with his plea of "guilty" and that the Exam ner should
have entered a plea of "not guilty" in |lieu thereof, and that the
| og entry of the SS WASHI NGTON was i nproperly admtted in evidence.

For these reasons, the order of the Exam ner dated 13 June,
1949, is REVERSED, and the case is REMANDED for further proceedings
not i nconsistent herewth.

J.F. FARLEY
Admral, United States Coast Guard
Commandant
Dat ed at Washington, D.C., this 27th day of Sept., 1949.

***xx* END OF DECI SION NO. 370 ****x
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