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Thi s appeal has been taken in accordance with 46 U. S.
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C.

7702 and 46 C. F. R
5.701.

By order dated August 12, 1993, an Adm nistrative Law Judge
(ALJ)

of the United States Coast CGuard at Norfolk, Virginia
suspended

Appel | ant' s docunent outright for six nonths, with a further
Si X

nont hs' suspensi on on twel ve nonths probation, upon
finding

proved a charge of m sconduct. The sole
speci fication

supporting the charge alleged that Appellant, while serving
as

QVED-El ectrician aboard MV PFC WLLI AM B. BAUGH, O N
674269,

under authority of his docunent, on Septenber 2, 1992, while
sai d

vessel was at Diego Garcia, British Indian Ccean
Territory

(B.1.0.T.), wongfully submtted falsified work reports for
fan

tests. A hearing was held at Norfolk, Virginia on July 28,
1993.

Appel | ant did not appear at the hearing, nor was he
ot herw se

represented during the proceedings. After inquiry on the
record

as to the facts of service of the charge and notice of the
heari ng,

the ALJ permtted the hearing to proceed in absentia,
as

provided in 46 C.F. R 5.515. The ALJ denied the charge
and

specification on behalf of the Appellant as provided in 46 C F.
R

5.527. The Investigating Oficer (10O introduced into evidence
ten

exhibits and the testinony of three wtnesses. A letter
from

Appel | ant seeking to change the date and | ocati on of the
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heari ng

was i ntroduced as an exhibit for Appellant. The ALJ
had

previously denied Appellant's request by letter. TR at 20,
ALJ

Ex. I. At the end of the hearing, the ALJ rendered an oral
deci si on

i n which he found that the charge and specification were
proved.

Appel l ant filed notice of appeal on August 27, 1993,
apparently

based on a tel ephone call through which he | earned of the
ALJ' s

oral decision. The ALJ's witten decision and order were
ent er ed

on Septenber 15, 1993, and were served on Appellant sone
tinme

prior to Septenber 24, 1993. Appellant perfected his appeal
by

filing one letter on or about Septenber 25, 1993, and a
second

| etter, dated October 18, 1993, expandi ng upon the first
letter.

As both were received within the filing requirenents of 46 C F. R

5.703, this appeal is properly before ne.

Appear ance: Appellant pro se.

FI NDI NGS OF FACT

On Septenber 2, 1992, Appellant was serving as QVED/ El ectrician
aboard the MV PFC WLLI AM B. BAUGH, O N. 674269,

while the vessel was at Diego Garcia, B.1.OT. The MV PFC
WLLIAMB. BAUGH is an inspected U S. freight ship of 38,412 gross
tons. Appellant was acting under the authority of his Coast Guard
| ssued nerchant mariner's docunent. In the course of his duties
aboard the MV PFC WLLIAM B. BAUGH, Appellant was directed to

| nspect seven vent and exhaust fans | ocated aboard the vessel.

Mai ntai ning the fans is part of the regular preventive mai ntenance
schedul e aboard the vessel. The seven inspection reports
Appel | ant submtted to the Chief Engineer were falsified in that
Appel | ant had not perforned the nai ntenance that the reports
claimed. The Chief Engineer discovered that the reports were
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in error, and the follow ng day Appellant was di scharged for
the falsification.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the ALJ.
Appel lant's brief on appeal conprises two letters pertaining to
the foll ow ng:

| . Appel | ant makes assertions concerning the circunstances
surroundi ng the of fense of which he was charged.

1. Appel I ant cl ai nr8 he was deni ed due process because he had
no opportunity to attend the hearing or to represent
hi nsel f at the hearing.

L1l Appel l ant re-urges his request for a change of venue.

OPI NI ON

.
Bef ore addressing the nerits of this appeal, two prelimnary
matters nust be addressed.
The first concerns Appellant's attachnent of exhibits to his
appeal brief that were not presented at the hearing. The reverse
of Appellant's letter of Septenber 25, 1993 appears to be a
phot ocopy of a portion of the tinetable of the SYS SAM HOUSTON
for Voyage No. 51; there is also a copy of his letter of August
27, 1993 addressed to the ALJ, Norfolk, Virginia, photocopies of
what appear to be various Seafarers' International Union papers
dating from about 1949, and photocopies of 3 of Appellant's
di scharges dated Septenber 3, 1992, May 5, 1993, and August 16,
1993. Wth his letter of October 18, 1993, Appellant attached a
copy of his Septenber 25, 1993, letter and further copies of his
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di scharges. These docunents were not offered in evidence at the
hearing, nor even marked for identification. The regul ations
governi ng appeals in these proceedings state, in pertinent part,
that the hearing transcript, together with all papers and exhibits
filed, shall constitute the record for decision on appeal.

46 C.F.R 5.701. Therefore, the itens above are not part of the
hearing record and will not be considered on appeal.

The second prelimnary matter in this appeal concerns the nmany
statenents in Appellant's letters which describe the

ci rcunstances of his dismssal fromthe MV PFC WLLI AM B. BAUGH.

| nasnmuch as Appel | ant appears pro se, | wll give what
consideration is legally possible to his subm ssions. However,
Appel l ant's statenents are not part of the record and thus cannot
be considered as evidence. 46 C.F.R 5.701. | shall consider
them therefore, as general argunent in support of his case.
However, because Appellant's statenents are w thout support in
the record, | nust find them unpersuasive in light of the ALJ's
findi ngs, which have extensive support in the record. Appeal
Deci sion 2279 (LEWYS).

1.
Beyond the assertions discussed above, Appellant contends that
his rights of due process were violated in that he had no
opportunity to attend the hearing or to represent hinself. The
appeal does not nmke clear in what way Appellant was deni ed these
opportunities. @Gving Appellant the benefit of the doubt,
therefore, | deemthat his appeal conprises a claimof inadequate
notice, denial of opportunity to be heard, and error or abuse of
di scretion by the ALJ in denying Appellant's request for change
of date and venue. On all three points, | disagree.

A
| first consider the issue of notice. Appellant was served with
the original charge and specification by mail on May 24, 1993.
TR at 10; 1.0 Ex. 1, 4. He acknow edged service by return

receipt. 1d. Furthernore, Appellant wote in response to

t he charge sheet, asking for a change of date and venue. TR at
15; Resp. Ex. A In that letter, Appellant invited a response to
his hone address, stating that any mail sent to his hone address
(to which the original charge sheet had been sent) would be

forwarded to him |d. Appellant then sailed aboard the S/'S
SAM HOUSTON on May 30. 1993. TR at 17; 1.0 Ex. 3.
The ALJ deni ed Appellant's request for change of date and venue
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by order dated June 15, 1993 and obtained a return receipt
through the mail. ALJ Ex. |I. The ALJ's denial order restated

t he schedul ed date and tinme of the hearing. 1d. Cearly
Appel | ant knew the tine, place, and nature of the hearing: there
was no flaw in the notice he received.

B.
| next consider whether Appellant was denied the opportunity to
be heard.
I n Appeal Decision 1785 (ADDISON), a simlar situation

existed. In that case, the Appellant had notice of the tinme and
pl ace of the hearing when he chose to sign onto the crew of a
ship. Simlarly, the Appellant in ADDI SON applied for a

change in the date of the hearing, which was not granted. Wen

t he hearing was held w thout Addison's presence, he clained on
appeal that he was deprived of the opportunity to defend hinsel f.
Here, as there, | reject the argunent. "A seaman nmay choose to
sail during the pendency of a hearing if he w shes, but when he
has been given proper notice of proceedi ngs he cannot conpl ain
that an obligation [ater undertaken prevented himfrom appearing

in his own behalf." Appeal Decision 1785 (ADDI SON): see

al so Appeal Decision 1917 (RAY). The decision whether to

attend the hearing lay with Appellant. Having elected to sail
rat her than to appear, he is estopped to appeal the necessary
consequence of his choice. This basis of appeal avails Appellant
not hi ng.

C.
| next consider the date and venue changes that Appell ant
requested. 46 C.F.R 5.509 places the decision to change the
time and place of the hearing within the discretion of the ALJ.
The ALJ's decision will not be changed unless it is clearly
erroneous or is an abuse of his discretion. Appeal Decisions
2545 (JARDIN), 2424 (CAVANAUGH), 2423 (WESSELS).
Appellant's witten request of May 29, 1993, to change the date
and venue of the hearing was read into the record at the hearing.

TR at 11-15. In addition to a nunber of statenents about

ci rcunst ances aboard the MV PFC WLLIAM B. BAUGH, the letter
stated that Appellant had travelled to Piney Point, Maryland, to
attend a union school, that he was then on the

S/'S SAM HOUSTON, that it would be sailing foreign with an
uncertain return date, and that he requested a delay until its
return. He al so requested a venue change to New York because he
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resi ded there.

The governing regul ations nention two factors for the ALJ to
consi der when wei ghing requests to change the date and tine of a
hearing: the respondent's rights to a fair hearing, and the

availability of witnesses. 46 C F.R 5.509; see also
Appeal Decisions 2391 (STUMES), 2165 (BOLDS & BROCKS). The

Adm ni strative Procedure Act (APA) states that "In fixing the
time and place for hearings, due regard shall be had for the
conveni ence and necessity of the parties . . . ." 5 US.C
554(b). The burden is on the Appellant, as the noving party,
to justify his request for a change of venue. BOLDS & BROCKS,

supra. Appellant's only stated reason for a change of venue

was that he resided in New York. It is well settled in these
proceedi ngs that the nere fact of residence el sewhere by the
party requesting a change in venue is not proper ground.

Appeal Decisions 2165 (BOLD & BROCKS), 2143 (FOSTER, SEBASTI AN,
& CAMERON), 1943 (FLEMM NG). Mere inconveni ence due to travel
IS not a reason to change venue. Appeal Decision 2237

( STRELI C) .

QO her factors apparent fromthe record in this case are that the

charges were investigated by Marine Safety O fice Hanpton Roads,

Virginia (M5O, and the case agai nst Appellant's nerchant

mari ner's docunent was prepared by that office. The MSO al so

selected the witnesses it desired and arranged for themto

testify. Wile these factors are not such as to prevent the
heari ng taking place el sewhere, they manifest the MSO s i nterest
I n seeing the case through to concl usion.

More inportantly, the record suggests that the three governnent

W tnesses would |Iikely not have been available at the |later date

t hat Appellant requested. The possibility that |ive testinony
may | ater be unavailable is a factor wei ghi ng agai nst changi ng

the date of a hearing. See, Appeal Decisions 2389

(COLLA), 2317 (KONTOS).

The ALJ considered Appellant's residence as well as the other

factors before denying the requested change of venue and date.

TR at 17-18. In formng his decision, the ALJ explicitly

acknow edged the APA provision (cited above). TR at 17. There
Is nothing in the record to suggest that the ALJ abused his

di scretion in denying the requested change, nor does Appell ant

point to any evidence of such an abuse. This assertion is

Wi t hout nerit.
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Finally, Appellant re-urges his request for a change of venue.
This is not a proper basis of appeal. 46 CF.R 5. 701 limts
what may be considered on appeal to matters not wai ved during the
hearing, clear error in the record, and jurisdictional issues.
The ALJ, rather than the Commandant, is specifically accorded the
di scretion to change the place and tine of the hearing. 46

CF.R 5.509. As discussed supra, there is no evidence of
error or abuse of discretion in the ALJ's decision on the record.

Consequently, Appellant's request is untinely and m sdirected,
and it wll not be heard on appeal.

CONCLUSI ON
The findings and conclusions of the Adm nistrative Law Judge are
supported by substantial evidence of a reliable and probative
nature. The hearing was conducted in accordance wth applicable
| aw and regul ations. The order is not unduly severe.

ORDER
The findings and order of the Adm nistrative Law Judge are
AFFI RMVED.

A. E. HENN
Vice Admral, U S. Coast Guard
Vi ce Commmandant

Si gned at Washington, D.C., this 20th day of June, 1995.
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