Appeal No. 1832 - Frisco CABALESv. US - 23 February, 1971.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-760277 AND ALL
OTHER SEAMAN S DOCUNMENTS
| ssued to: Frisco CABALES

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1832
Fri sco CABALES

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 30 October 1968, an Exam ner of the United
States Coast CGuard at New York, New York suspended Appellant's
seaman' s docunents for nine nonths outright plus three nonths on
twel ve nont hs' probation upon finding himguilty of m sconduct.
The specifications found proved allege that while serving as chi ef
cook on board SS ALBI ON VI CTORY under authority of the docunent
above capti oned, Appellant:

(1) on 9 and 17 Cctober 1967, at Cam Ranh Bay, RVN,
wongfully failed to perform assigned duties, and

(2) on 8 Novenber 1967, wongfully deserted the vessel at
Bataan, P.T., and,

whil e so serving as cook aboard SS SEATRAI N NEW JERSEY, wongfully
failed to join the vessel at Manila, P.I. on 24 June 1967.
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At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The I nvestigating Oficer introduced in evidence voyage
records of both vessels and the testinony, taken by deposition on
oral interrogatories, of the master of ALBION VI CTORY.

I n defense, Appellant offered in evidence twenty docunents.

At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and specifications
had been proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of nine nonths outright
plus three nonths on twel ve nonths' probation.

The entire decision was served on 4 Novenber 1968. Appeal was
tinmely filed on 7 Novenber 1968, but not perfected until 19
Decenber 19609.

On 23 Decenber 1969, Appellant filed a supplenentary brief,
asserting that an argunent had been omtted fromhis earlier brief
‘in the rush to get it filed as soon as possible.' Although the
normal review process had al ready been instituted, the suppl enental
brief has been consi dered.

FI NDI NGS OF FACT

ON 24 June 1967, Appellant was serving as a cook on board SS
SEATRAI N NEW JERSEY and acting under authority of his docunent. On
that date Appellant failed to join the vessel at Manila, P.I.

On 6 and 17 Cctober 1967, and on 8 Novenber 1967, Appell ant
was serving under authority of his docunent as chief cook of SS
ALBION VICTORY. On 6 and 17 Cctober 1967, while the vessel was at
Cam Ranh Bay, RVN, Appellant failed to performhis duties. On 8
Novenber 1967 he deserted fromthe vessel at Bataan, P.I.

BASES OF APPEAL
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Thi s appeal has been taken fromthe order inposed by the

Exam ner. Appellant's nunerous points are discussed in the OPI Nl ON
bel ow.

APPEARANCE: Ful | er Hopkins Lawton & Taussi g, New York, New York,
by WlliamE. Fuller, Esquire.

OPI NI ON

| amfaced at the outset here with the fact that Appellant's
docunents filed on the appeal, incorporating as they do an argunent
made to the Exam ner in support of a notion to dismss in the
course of hearing, are not easily resolvable into distinct and
specific assignnments of error. To permt Appellant his appeal, |
undertake to frame grounds for the appeal as | apprehend them from
t he papers fil ed.

|1

One easily discernible argunent is that there was | ack of
jurisdiction because ALBION VICTORY is a "public vessel.” 1In this
connection | recogni ze imedi ately that in Appellant's civil action
it has been held that ALBION VI CTORY was a public vessel at the
time in question and, admralty clains, subject only to the "Public

Vessel Act" (Cabales v. United States, D.C. S.D., 300 F.
Supp 1323; aff. CA2 (1969), 412 F. 2nd 1187).

The fact that a vessel is a "public vessel" is irrelevant to
t he suspension and revocation authority in R S. 4450, 46 U S. C
239, as inplenented by 46 CFR 137. It is true that public vessels
are generally exenpted fromthe provision of Title 52 of the
Revi sed Statutes by the first sentence of R S. 4400(a), 46 U. S. C
362(a). this does not nean that persons serving aboard public
vessel s are not anenable to suspension and revocation acti on under
46 U.S. C. 239, but the reason need not be stated here because
anot her statute obviates the question.

Act, Cct. 25, 1919, ch. 82, 41 Stat. 305 (46 U.S. C. 363)
specifically subjects inspected machi ne-propell ed vessel s owned by
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the Departnent of Commerce to the provisions of Title 52 of the
Revi sed Statutes. ALBION VICTORY is a vessel owned by the
Department of Commerce. There is no contradiction between ALBI ON
VI CTORY' s havi ng been held to be a public vessel under the Public
Vessel Act and the uphol ding of jurisdiction over the vessel under
Title 52 of the Revised Statutes, and over Appellant's Merchant
Mari ner's Docunent under 46 U.S. C. 239.

Anot her di scernible conplaint of Appellant is that he was not
furnished a copy of a pertinent official |og book entry of ALBION
VI CTORY by the Investigating Oficer prior to the opening of the
hearing in this case. This argunent is specious in the extrene.

Appel l ant admts that he had access to the docunent so as to
be able to read it, but avers that this access was not sufficient
to allow himto prepare a defense for the hearing, and that once
t he hearing had begun his possession of the copy of the docunent
cane too late to assist him

Appel | ant had anple renedy for any prejudi ce he coul d possibly
have suffered here. He was on notice that the hearing had to do
with "desertion" fromALBION VICTORY. He did see the log entry
and, could he have shown any reason for surprise at finding what
the contents of the entry were, he could have asked the Exam ner
for any tinme needed to prepare the defense. The hearing began on
26 February 1968, at which tinme Appellant had already seen the | og
entry even if he did not have a copy. The hearing did not reach
its final open session until 1 July 1968, and the decision was not
i ssued until 30 Cctober 1968.

Appel | ant cannot be heard seriously to challenge a failure to
give hima copy of a piece of paper before 26 February 1968 as
preventing himfrom preparing an adequat e def ense.

It 1s al so perceived that Appellant, in questioning the use of
the word "wongfully” in the specification of desertion and in
declaring that the specification as alleged is a nere concl usion of
| aw, is challenging the adequacy of the specification as
constituting proper notice of an act of m sconduct cogni zabl e under
the statute. He say that the acts are not sufficiently spelled out
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In the specification so that Appellant was not on notice of a
of fense and of what he had to reply to.

Argunents about the use of the word "wongfully" by itself, do
not concern ne greatly. Wen the word is omtted in an allegation
of a hom cide, where indictnment |anguage calls for precision, there
is a problem but | see no reason why an all egation of w ongful ness
cannot be added to an allegation in an adm nistrative proceedi ng,

I f someone is disturbed by the absence of the word. At the sane
time, | see no reason why the adverb "wrongfully" should be added
to an all egation of m sconduct when the words of the allegation
spell out a "wongful” act. There is, for exanple, no reason to
utilize the word "wongfully” in connection with an all egation of
"assault? or assault and battery.” All "assaults" are wongful.
Avai |l abl e defenses do not constitute assaults as "not wongful."
Accept ed defenses characterize the act as not "an assault.”

To ook to the instant case, | hold that an allegation of
"“desertion"” need not allege that the desertion be "wongful."
Desertion is an offense; it is an act of m sconduct; there is no
reason why the description of the act should be characterized by an
adver b.

Appel lant's argunent, as | read it, goes even beyond this
point. He asserts that even if wongfulness is alleged it is not
enough to allege that a seaman deserted his ship, w thout nore.
This argunment | reject conpletely as w thout foundation.

Congress has never attenpted to define desertion froma
mer chant vessel but it has declared desertion to be an offense.
Many courts have ruled in many cases that certain acts have
constituted desertion and that other acts have not. |If Appellant's
argunent were accepted, it would be found necessary in an
al l egation of desertion to assert that the act cane within all
court deci sions uphol ding desertion findings and was outside of all
deci si on which found no desertion.

Appel | ant m sconceives the matter conpletely. Once Congress
has declared that desertion froma ship is wong (46 U S.C. 701),
an allegation under R S. 4450, 46 U S.C. 239, need only allege, to
state an assertion of "m sconduct,"” that a person "deserted" from
his vessel, wthout nore. "Desertion" need not be defined in a
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speci fication.

It i1s not inappropriate to note that Appellant raised this
argunent before the Exam ner and was i nformed by the Exam ner that
"desertion” was a termso well known that its el enents need not be
spelled out in a specification. Appellant, possibly facetiously,
asked the Exam ner to "educate” himas to the neaning of this well
known term The Exami ner, briefly and correctly, referred
Appel lant to the volune of case | aw explicating the concept of
desertion in Federal court decisions. Appellant then noved, to
what end cannot be surm sed, that since the word "desert" connoted
a wongful act the word "wongfully" should be stricken fromthe
speci fication as superfluous. The Exam ner denied the notion
wi t hout expl anation, but possibly operating on the theory that nere
sur pl usage does not invalidate a specification and that it would be
a waste of tine to engage in a semantic gane. Wth respect to the
desertion specification, |I hold that Appellant, in renewing his
obj ecti on on appeal that w ongful ness was not separately proved,
cannot be taken seriously, since he hinself argued that the
al l egation itself was surpl usage.

Y

Appel | ant al so attacks the word "wongfully," as found proved
in the specifications other than the desertion specification. He
argues that it is not enough to prove a failure to join or a
failure to performa duty unless these failures are also proved to
be "wrongful."

Wth respect to "failure to join," Congress has stated to be
an offense, in the second itemof 46 U S. C. 701: ..."neglecting or
refusi ng without reasonable cause to join his vessel..."

Little attention has been given to the neaning of this
provision in the courts, probably because the penalty applicable is
usually too small to warrant litigation. Failures to join have,
however, frequently been before ne on appeal from exam ners'
decisions. It my be well here to summari ze prior hol di ngs and
state in full the principles which govern the act of m sconduct
I nvol ved.
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The statute contenplates two different offenses. One is a
negligent failure to join. The other is a refusal to join w thout
reasonabl e cause. | cannot read the "w thout reasonabl e cause"
phrase as applicable to both the "neglect” and "refuse" provisions
because the term "negl ect” excludes reasonabl e cause as a defense.
"Refusal" is not involved in the instant case, but the theory of
pl eading in adm ni strative proceedings, | think, nust be the sane.

As a practical matter in the area of vessel operation, a
master of a vessel, before making his log entry that a seaman has
failed to join his vessel, cannot institute inquiry into whether
t he seaman's absence fromthe vessel was through neglect or for a
justifiable cause, such as wongful arrest or accident wthout
fault of the seaman. Since the master is required to nmake an entry
in such a case by law, it is obvious that the "failure to join"
rai ses presunptions which nust be overcone by the seaman. This
presunption carries over into proceedings to suspend or revoke a
seaman's docunent for "failure to join."

The pl eadings need only allege "failure to join." There is a
presunption, under the statute, that a "failure” is wongful. Not
to do sonet hing which one has no obligation to do is not a
“failure" to do anything.

It may be said then that allegations of "failure to join" need
not contain the qualification of "wongful" to constitute a valid
specification under RS. 4450. |If a failure to join is alleged and
established, the burden is upon the person who failed to jointo
convince the examner that the failure was not negligent, or, if
refusal to sail is involved, that the refusal was with reasonabl e
cause.

In the case of "failure to performduties,” it is also
unnecessary to allege that the failure was "wongful".

V

Appel | ant appears to argue that the nere service of charges
under R S. 4450 agai nst a person who holds a Merchant Mariner s

Docunent is inproper because Inre Dmtratos, D.C
N.D. Cal. (1949), 91 F. Supp. 426, says that a seaman's docunent
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may not be suspended without hearing. Hi s reasoning is that the
servi ce of charges anpbunts to a suspensi on because no one wll hire
a person who is awaiting proceedi ngs under 46 CFR 137. If this
argunent of Appellant were to be accorded any wei ght, no person

coul d ever be served with charges in any case. Inre
Dmtratos, cited above, cannot be distorted to nean that no
hearing can be held at all; neans only that a hearing nust be held

before a suspension is ordered.
Appel l ant's argunent has no nerit at all.
Vi

Appel | ant argues that inposition of statutory penalties for
desertion (loss of wages) and action to suspend or revoke a
seaman's docunent for the sanme act of m sconduct constitute double
| eopardy, prohibited by the Fifth Arendnent. |n support of this

argunent, Appellant cites Benson v. Bulger, D.C. Wash.,

251 Fed. 757, affirmed sub. nom Bul ger v. Benson,
CA 9 (1920), 262 Fed. 929.

The "Benson" decision is irrelevant to this case. See
Deci si on on Appeal No. 1574.

As to the basic contention, | repeat, in accordance wth the
Deci sion on Appeal just cited, that R S. 4450 itself resolves the
| ssue for ne. By the 1936 anendnent to the statute Congress
specifically provided for both proceedings to suspend or revoke a
| i cense and the sinultaneous (or subsequent) action by a U S
Attorney to undertake crimnal prosecution. It is not for an
adm ni strator to pass upon the constitutionality of the
Congr essi onal authorization and direction for himto act.

Vi
Appel | ant al so conplains that since the United States owned
ALBI ON VI CTORY, the naster of the vessel was an enpl oyee of the
United States, and since | am an enployee of the United States, and
t he Exam ner who heard the case is an enpl oyee of the United
States, an inpartial hearing was inpossible.
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There is no need to belabor the point that U S. D strict
Judges, to whom Appel lant voluntarily resorted for resolution of
his claimfor wages, are also agents of the United States created
by the sane Congress which established the executive agenci es and
agency procedure.

Appel lant's claimthat he could not have an inpartial hearing
Is an attack on the | aws governing adm ni strative procedure. 5
U S C 551-559. Here again, an adm nistrator nust refuse to
entertain questions as to the validity of Acts of Congress.

VI

Appel | ant argues that the Federal Regulations at 46 CFR 137.03
and 46 CFR 137.20-102 prevent an exam ner fromentering any finding
as to a specification except "proved" when there is an official |og
book entry made in accordance wth the statutes. This assertion
I/s not correct. The pertinent regulation nerely decl ares that

when an official log entry is properly made it is prima facie
evi dence "of the facts recited therein,"

In view of sone | oose | anguage that has been used, it nust be
noted that the regul ation does not speak in terns of "prina

facie case." This term | think, has little neaning in

adm ni strative proceedings. The criterion for judgnent as to
validity of findings of a trier of facts is whether the findings
are based on substantial evidence.

The regul ati on does not say that other forms of docunentary

evi dence do not constitute prima facie evidence of

anything; it says only that a log entry nade in substanti al
conpliance with the statutes is always substantial evidence. The
regul ati on, however, does not prevent an exam ner from wei ghing the
whol e record. He may assign nore weight to other evidence than he
does to the log entry and thus reach conclusions contrary to what
the log entry would tend to call for.

It appears clear that, under the regulation, if a proper |og
entry and nothing el se was before an Exam ner, his findings would
have to follow the log entry or else his decision would be
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arbitrary and capricious. But the regulation does not inhibit
eval uation of other evidence so as to |ead himreasonably to
conclude that the other evidence was entitled to nore wei ght than
the log entry.

Not hi ng, however, supports Appellant's contention that a
finding of "proved" nust necessarily result in each case in which
there is a properly nade I og entry. A person has the opportunity
at hearing to persuade an exam ner that other evidence adequately
refutes a log entry. |f he cannot so persuade an exam ner and the
properly nmade log entry recites facts in an ascertai nabl e fashion,
there is no reason to disturb an Exam ner's findings based on the
| og entry.

| hold here both that Appellant's construction of the effect
of 46 CFR 137.20-102 is wong, and that the Exam ner had
substanti al evidence on which to predicate his finding that
Appel | ant deserted from ALBI ON VI CTORY.

Appel l ant' s counsel raised this sanme argunent before the
Exam ner, that the Exam ner was bound to find a specification
proved if there was a proper log entry applicable. The colloquy is
guot ed:

“"[ Counsel]: If you follow the regulations on | og
book extracts, that they are adm ssible, which your
are bound to follow, and if you follow the
regulation that they are prima facie evidence of

t he of fense, which you are bound to follow, you
are, in turn, required then on the basis, because
it 1s now evidence, that you find himguilty which
your are required to do in accordance with the
regulations. And | would just as soon get this
farcical part of it over wth.

"EXAMNER: | don't want to characterize this...but
you don't sound |ike much of a | awer when your
argue that way. Because there is such a thing as a
defense, and a trier of the facts is often
persuaded by the testinony of the person charge, or
per haps by ot her evidence by other w tnesses that
there was a good ground, let us say, for failing to

file://l/hgsms-lawdb/users/K nowl edgeM anagement...& %20R%201680%20-%201979/1832%20-%20CABAL ES.htm (10 of 14) [02/10/2011 10:27:15 AM]



Appea No. 1832 -

Frisco CABALESV. US - 23 February, 1971.

be aboard the vessel." R-77.

The Examiner's disposition of this question was nore than
adequat e. Renewal of the argunent on appeal does not add to its
cogency.

| X

In his supplenental brief, Appellant says:

“"Entrapnent is an affirmative defense on the fact
in the record to which the Person Charged is
entitled on the desertion charge. It is an
affirmati ve defense that the Person Charged
‘published his intent' as he did because he was

I nduced or encouraged to do so by the Master, a
public servant of the United States, or one
cooperating wth the United States seeking to
obtai n evidence against himfor the purpose of

| nposi ng the sanctions for desertion. The net ho
used by the Master, on his own testinony, were su
as to create a substantial risk that the offense
woul d be commtted by a person not otherw se

di sposed to commt it."

The evidence to which Appellant refers is that:

(1)

(2)

(3)

(4)

| t

t he master knew that Appellant w shed to | eave the shi
in Manil a;

the master "refused hima proper nmutual consent
di scharge; "

the master told the agent in Appellant's presence that
Appel | ant planned to m ss the ship; and

this provoked Appellant into saying, "You...right |I'm
going to mss the ship..."

may be noted first that the reference to the naster as a

"public servant of the United States"” is inappropriate. Under

S

ds
ch

Y

t he
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conditions of the shipping articles, the naster, |ike Appell ant
hi msel f, was an enployee of the United States, but neither was a
“public servant” as the termis comonly under st ood.

Next, it is observed that |aw of "entrapnment” is conplex, but
it need not be discussed in detail here. A gquestion does not
actually ari se.

Appel l ant's argunent is predicated on a fundanent al
m sconception of the neaning of a shipping agreenent and of a
seaman's rights under the articles. No seaman has a right to a
“mutual consent" discharge. The termitself precludes such a
t hought. Under certain conditions a seanman has a right to be
di scharge, or to |l eave a vessel w thout becom ng a deserter. No
such condition exists here. Appellant was bound to serve to the
end of the voyage or until the master voluntarily rel eased hi m at
his own request. The master was not bound to rel ease Appell ant
sinply because he requested rel ease Appell ant sinply because he
requested rel ease fromthe articles.

What happened here is nerely that the master, know ng that
Appel | ant wanted to get off in Manila, and being unwlling to
rel ease him predicted that Appellant woul d not be aboard at
sailing time, and Appellant confirmed the prediction by declaring
his intent not to be aboard and by not being aboard.

It may be true that Appellant woul d not have voiced his
intention if the master has not nmade his prediction. This is not
entrapnent. The master may, for sonme purpose, have hoped to elicit
a declaration from Appellant to make proof of desertion easier. (I
need not consider here whether a case of desertion could have been
made out here, w thout Appellant's declaration of intent, by proof
of a course of conduct of |eaving vessels wthout consent at Manila
where Appellant's wife lives.) Even if, in a crimnal case, a
police officer having knowl edge or belief that a suspect intends to
do sonething predicts that he wll do it and the suspect admts his
intention, there is no entrapnent. The suspect is still free to do
or not do the act and the offense is not commtted until the act is
done.

Essentially, what Appellant is saying here is that he intended
to | eave the ship in Manila whether he had a rel ease or not, and
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that the master was a spoil-sport, first by not consenting to his
departure and second by trapping (not "entrapping") Appellant into
admtting his intent to | eave the vessel.

The suppl enental argunment is wthout nerit.

ORDER

The order of the Exam ner dated at New York, New York, on 30
Cct ober 1968, i s AFFI RVED.

C. R BENDER
Signed at Washington, D. C this 23rd day of February 1971.
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